Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



THE ;^AR BOOlC 



OF 



RAILWAY LITERATURE 



VOL. 1—1897. 



COMPILED AND EDITED BY 

HARRY PERRY ROBINSON 









• » 



m 



» • 



« 



«. • ••' 



■ • 



• • • 



^0^(0(10011% 



CHICAGO. 
1897. 



•Vv 



725685 



• - 









« 



• ft • « • 



• • 



, • 



• » 



« • • . t 



• • 



* 



• • 



• • • 



Preface. 



The object of the publishers of the Year Book of Railway 
Literature is to put annually into permanent form all papers 
or addresses on the public relations of railways, appearing or 
being delivered during the year, which seem to have enduring 
value. The first volume of such a publication must necessarily 
be in some respects open to criticism. It is probable that 
articles have been omitted for which a place should have been 
found. It will also be noticed that matter is included which 
was published before the beginning of the year 1897. The 
publishers believe, however, that as the volume stands it has 
unquestionable value. Moreover, that value will be cumula- 
tive with each succeeding yearly volume. 

Satisfactorily to meet the ends for which it was designed, 
it was especially desirable that the Year Book should be fully 
and intelligently indexed. Attention is called to the index 
to this volume, which has been compiled with a view to mak- 
ing as accessible as possible all matters contained in the 
various articles bearing on the greater problems which con- 
front railway companies to-day — such problems as are con- 
nected with pooling, employes and their wages, falling rates, 
traffic associations, two-cent passenger fares, taxation, the 
capital invested in railways and its productiveness, etc., etc. 
The index is designed to be as helpful as possible to the seeker 
for information on these and kindred topics. 

Thanks are owing to the authors of the various papers for 
the assistance which they have rendered to the editor in the 
preparation of their matter for publication, and also to the 
publishers of the Forum, the North American Reviczn'y the 
Engineering Magazine and the Raihvay Magazine, for j^cr- 
mitting the republication, from their pages, of copyrighted 
articles. Their courtesy is gratefully acknowledged. 

H. P. R. 



Table of Contents. 



Page. 
RAILWAY POOLS, THEIR EQUITY AND PUBLIC VALUE. By 
George R. Blanchard, Commissioner of the Joint Traffic Associa- 
tion. (Repablished from the New York Mail and Express) i 

I. — Governmental and Railway Tariffs. 
II. — Competitions Compared. 
III. — The Interstate Commerce Act. 
IV. — What Railway Pooling Is. 
V. — Railway Claims to Legislative Relief. 
VI. — Indorsements of Pooling. 
VII. — Foreign Railway Rates and Pooling. 

THE TRANS-MISSOURI DECISION. By George R. Blanchard. 

(Republished from the Forum of June, 1897) 53 

THE POOLING OF RAILWAY EARNINGS. By Aldace F. 
Walker, Chairman of the Board of Directors of the Atchison, To- 
peka & Santa Fe Railway Company. (Republished from the Rail- 
zvay Magazine of March, 1897) 67 

THE INDUSTRY OF THE RAIL By E. B. Thomas, President of 
the Erie Railroad. (Republished from the Washington Post of 
May 10, 1897) 79 

THE PEOPLE AND THEIR RAILWAYS. By E. T. Jefferv, 
President of the Denver & Rio Grande Railroad. (An address de- 
livered before the Annual Convention of State Railway Commis- 
sioners, at St. Louis, May 11, 1897) 88 

AN ADDRESS TO RAILWAY MEN. By E. T. Jefferv. (Deliv- 
ered before the D. & R. G. Department of the Railroad Y. M. C. A., 
at Denver, Colo., March 16, 1897) , 114 

RAILWAYS AND THE PUBLIC. By T. B. Blackstone, President 
of the Chicago & Alton Railroad. (Being extracts from remarks 
appended to the thirty-third and thirty-fourth annual reports to the 
stockholders of the Chicago & Alton Railroad) 121 

RAILWAYS AND THEIR REVENUES. Bv C. P. Huntington, 
President of the Southerrf Pacific Company. (Being extracts from 
the eleventh and twelfth annual reports to the stockholders of the 
Southern Pacific Company) 136 



vi TABLE OF CONTENTS. 

RAILWAYS— A RETROSl'ECr. Hy M. E. 1n(;ali.s. I'resident of the 
C\ C C. & St. L. and C. & O. Rys. (An address delivered before 
the St. Louis Railway Club) 144 

RAILWAY RATES AND EARNINGS IN KANSAS. By E. P. Rii'- 
LKY. President of the Atchison Topeka & Santa Fe Railway. (A 
memorial of the A. T. & S. V. Ry. Co. to the Legislature of the 
State of Kansas. iSt)7) 152 

RATE REDUCTIONS IN KANSAS — 

I. — A letter by E. P. Riph*y addresstH.1 to the Hoard of Railroad 

Commissioners of the State oi Kansas. May 2S. 1897 162 

IL. — A letter by W. H. Truestlule, Vice-President of the Chicago 

Rock Island \- Pacitic R\ .. addrosst»d to the same board 168 

ON TWO-CENTS-PER-MILE I^ASSKNGER RATES. By James 
Charlton, Cieneral Passenger and Ticket Agent Chicago & Alton 
Railroad. (Being an address delivered before the Senate and 
House Committees on Railroads of ihe Illinois Legislature, at 
Springfield. 111.. March ji, 1897) 177 

THE RAILWAYS OF ILLINOIS. By Dwigmt C. Morgan, En- 
gineer of the Illinois State Board of Railroad and Warehouse Com- 
missioners, with diagrams. (Republished from 77tf Raihcay .-i^'^f 
of June 4. 1897) ^90 

AN ARGUMENT ON THE TWO-CENT-FARE BILL. By W. C. 
Brown, General Manager of the Chicago Burlington & Quincy Rail- 
road. (Delivered before a joint session of the Legislature of Mis- 
souri, at Jefferson C'liy, Mo., on January 31, 1893) 2uS 

PASSENGER FARES IN IOWA. By W. W. Ainsworth, Secretary 
of the Iowa State Board of Railroad and Warehouse Commissioners. 
(Republished from the /owa Capiiai of February 6, 1897) ii.\ 

THE RAILWAYS OF GEORCHA. By Frank Weldon. 

I. — Railway Rates Keep on Falling. (Republished from the At- 
lanta Constitution of April 11, 1897) is- 

II. — Wages and Rates Fall Together. (From the Atlanta Con- 
stitution of May 9, 1897) 240 

HI. — Railway Rates and Capital. (From the Atlanta Constitu- 
tion of May 16, 1897) 247 

ARE AMERICAN RAILWAY RATES TOO HKiH? Bv H. T 
Newcomb, of the U. S. Department of Agriculture. (Republished 
from the Engineering Magazine of June, 1896) 255 

THE RAILWAY PROBLEM. By Lloyd Bryce. (Republished 

from the North American Review for March, 1897) 26O 



TABLE OF CONTENTS. vii 

THE PLIGHT OF THE RAILWAYS. By Robert P. Porter. 

(Republished from the New York Sun of January 21, 1897.) 279 

BUSINESS INTERESTS AND THE POOLING BILL. By Rob- 
ElRT P. Porter. (Republished from the New York Commercial 
Advertiser of February 4, 1897) 286 

THE SCALPING OF RAILROAD TICKETS. By George H. 
Daniels, General Passenger and Ticket Agent of the New York Cen- 
tral & Hudson River Railroad. (Being an argument delivered be- 
fore joint committees of the New York State Legislature, at Albany, 
March 10, 1897) 293 

THE LIMITATIONS OF GOVERNMENTAL REGULATION OF 
THE RAILROADS. By Joseph Nimmo, Jr. (Republished from 
the New York hidefendent) , 305 

THE TRANS-MISSOURI DECISION.— 

I. — Opinion of the United States Supreme Court in the Trans- 
Missouri Freight Association case 314 

II. — Opinion of the dissenting Justices in the same case 366 

THE RATE-MAKING POWER OF THE INTERSTATE COM- 
MERCE COMMISSION. (Being the full text of the opinion of 
the U. S. Supreme Court in the case of the Interstate Commerce 
Commission [appellant] vs. the C. N.-O. & T. P. Ry. Co. et ai.). . 398 



"A 



Railway Pools — Their Equity and 

Public Value. 

BY GEORGE R. BLANCHARD. 

^ ^Regulation is as essential to railways as to the public. In 
depriving the roads of the power to hurt each other they will be 
divested of the power to injure the public, . . . The roads 
endeavor to do by voluntary action what the Government has 
failed to do for them, and ninety per cent, of their ejforts is 
wasted because the government withholds its sanction.^* — Inter- 
state Commissioner Schoonmaker, i8pi. 

^^Combinations that do not restrain and monopolies whose 
constant tendency, during the long series of years, has been to 
bring producers and consumers into closer relations with each 
other and lessen the cost of living to both, deserve praise, and 
support rather than censure and adverse legislation,^^ — Hon. 
Sidney Dillon, then president Union Pacific Company, North 
American Review, April, i8qi, 

I GOVERNMENT AND RAILWAY TARIFFS. 

The United States bonded debt November i, 1896, was 
$847,364,460. The railway bonds were $5,641,000,000, about 
seven times greater. Legitimate and so-called watered rail- 
way stocks were roundly $5,000,000,000 more, at par. 

The annual interest on the national debt is about $29,- 
000,000 and about $252,000,000 on the railway bonds. 

President McKinley told Congress March 15, 1897, that 
the Government's gross receipts for its fiscal years 1894-5-6 
were $1,072,651,000, and that they were $138,000,000 less 
than its expenses. The railway receipts in the same period 
were $3,408,200,000, over three times as much. 

The Interstate Commerce Commission's report for 1895 
(1) 1 
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stated that $890,(XX),(XX) of railway bonds were in default of 
interest, being $43,000,000 more than the outstanding national 
bonds. These defaults increased in 1896. If the interest pay- 
able thereon averaged 5 per cent., and it was three years in de- 
fault, such defaults would aggregate $133,500,000, or about 
the same as the Government deficits in the same period. Dur- 
ing the same three years railway dividends decreased $22,- 
000,000 more. 

The president specially convened an association of the 
States, called Congress, to tell them that business confidence 
and the public credit required increased import tariffs to ex- 
tend trade. The House concurred in his opinion by 84 ma- 
jority. 

Almost simultaneously the Supreme Court declared, by 
ofic majority, that an association of railways which had re- 
duced transportation tariffs, should not agree even to that 
end or to aid their credits, or to secure the uniformitv of 
charges which the Government maintains in its import, post- 
age, internal tax, land and consular tariffs, and which is re- 
quired in the collection of all national, State and municipal 
taxes, upon the ground that such acts would restrain trade. 

Should this decision cause further serious depletions of 
railway earnings, interest and dividends, it would involve 
greater actual loss than to pass the interest on government 
bonds, and as much, or more, impair the national credit, be- 
cause prosperity cannot return to the nation while increased 
disasters assail its largest material and financial interest. The 
reductions of American railway values in the markets of the 
world prove this, despite a reassuring national election. The 
prevention or correction of that railway condition lies as fully 
within the power and duty of Congress as to restore general 
business confidence by increased import rates, and when 
rightly understood it will secure public approval because the 
railways desire legislative aid only to the end that their im- 
partial published tariffs, which are the lowest of the world, may 
be reliably observed. 

If the Supreme Court opinion was soundly based upon the 
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laws, those laws must have been enacted through public mis- 
apprehensions which it seems essential to remove, and such 
amendments of law should be made instead, as will secure 
reasonable, impartial, public and stable transportation 
charges by the means found wise and necessary to determine, 
collect, apportion and disburse the governmental incomes, 
which, being smaller, touch fewer people. 

The Government pays uniform railway compensation 
in large amounts for the like carriage of its mails and stipu- 
lated prices for the transportation of its troops and supplies, 
yet it does not plead that "competition" is lessened, "trade 
restrained" or its expenses are increased because it does not 
receive concealed rebates from those charges. If govern- 
mental officers accepted them they would be dismissed. Nor do 
those officers say that as the rates they from time to time ask 
are for the Government, they will exercise its power to com- 
pel open or secret cut rates or that they will divert their large 
business if railways do not concede for the State some or all 
of the irregular things done privately under guises called 
"competition." As the Government is the largest patron of 
the railways, its legal aid should be clearly given to put and 
keep all other patrons upon the same honorable plane on 
which it conducts its own business with the same carriers. 

If the United States purchased the railways the Gov- 
ernment would continue to so act as to its own traffic and 
would fix and enforce against all others, transportation 
charges found reasonable and made public, and such charges 
would not be secretly reduced. Conferences among par- 
allel governmental lines would also be as essential then as 
now, to decide and announce their intricate rates and the 
changes in them required by law, by new and trade conditions 
and by those great legitimate competitive forces which are 
controlling and ceaseless. 

Railway competition, as now understood, would then 
cease between parallel governmental carriers as it has be- 
tween governmental custom houses, and, after the railway 
receipts had gone into one national purse, they would be as- 
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signed to the proper departmental revenues. These analogies 
represent not only the whole scope of present railway con- 
ferences or associations, but also the equality and firmness of 
rates intended to be secured by pooling. 

The legal, unifying and police powers of the Govern- 
ment would then promptly remove all obstacles to uniform 
charges over its lines, as in its postal management and rates, 
whereas the impediments which confront the railways are 
vastly greater, and increase instead of diminish, because due 
power to regulate them is not only being withheld but less- 
ened. New railway lines, consolidations and combinations, 
carriers' antagonisms, man's faults, the rivalries of States, 
cities and districts, the constant competition of water routes 
and rival foreign countries and markets, the wrongful de- 
pletions of reasonable rates by weak carriers and strong ship- 
pers, and the stmggles and reprisals which ensue, compel di- 
verse corporate policies and create recurring disturbances, 
which are not only uncorrected, but are growing. 

The pooling plan of railway co-operation is therefore 
needful to secure the best public and railway accord, and it is 
but the counterpart and equivalent of what governmental 
management would be, yet it is forbidden by law and ques- 
tionable decisions, and a situation easily made better grows 
nationally worse. 

If the Government purchased only the Union Pacific 
Railway under the pending foreclosure, it could only an- 
nounce its rates upon the large competitive traffic of that 
great system after the conferences and the methods that com- 
pany now avails of. With all its power, the Government 
could not maintain independent rates on that one line and 
secure rival traffic for it unless its private competitors made 
the same rates and maintained them with equal honor and in- 
flexibility, nor can that railway do so now. This has been 
found true of the competition of government railways with 
private lines in Europe. 

If the transportation confusion caused by the Trans- 
Missouri decision induced the present Congress to appoint 
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a governmental commission to consider and report upon the 
best and most equitable means to first determine reasonable 
rates, to change them as controlling circumstances might 
require and to thereafter cause them to be observed as so 
fixed and changed, in order that discriminations should 
cease, there is no doubt that such a commission would, in all 
essential particulars, recommend adherence to the usage of 
the present traffic associations, which represent the condensa- 
tions of intelligent experience and fairness. 

Such a purchase might therefore be desirable as a stop 
to congressional theorizing upon competition, by bringing 
senators, representatives and governmental officers to con- 
sider the alternative which all competitive railways must now 
contemplate throughout the country, i. e., to observe the Inter- 
state Commerce Act and thereby surrender their competitive 
traffic to more plastic private rivals, or to keep their shares 
of business by the methods employed by the latter. They 
would perhaps heed advice then which is so far ignored and 
doubted. 

When the Gk>vemment publishes import tariffs de- 
signed to secure revenues adequate to its needs or to induce 
private capital to enlarge national trade, it assures to the 
world their impartial and unabated collection. Any instability 
in those changes greatly disturbs trade. If the railways simul- 
taneously file with the Government reasonable transportation 
tariffs which are equally or more calculated to give effect 
to the same national policy, and which are intended to be 
stable, upon what justifiable grounds can the nation deny the 
aid of legally regulated contracts and pooling to collect and 
retain their due charges, as being the only plans which have 
anywhere proved effective stops of illegal depletions of rea- 
sonable rates, which, however small, are always discrimina- 
tions? 

That one is a governmental and the other a corporate 
tariff is not an honest or just reply, and no government but 
ours so illogically answers its carriers. While, therefore, our 
legislators condemn railway discriminations, they more dis- 
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criminate by withholding from railways any measure what- 
ever of the protection they give rail mills and others, yet 
whether national revenue, credit, labor or commerce be con- 
sidered, the railways are the largest factor in those public 
purposes and results, and are entitled to equal or greater con- 
sideration. 

For illustration, the existing import tariff may be justly 
increased on some articles by the schedule now pending, but 
if the railways should fractionally advance their rates on im- 
ported articles it would be characterized as unjustifiable, 
monopolistic, extortionate, etc., although both increases 
might be proper, especially in instances in which privately 
reduced transportation rates might neutralize increased im- 
port rates. 

However that may be, if the Government controlled 
both the railway and customs charges, it would inflexibly and 
uniformly charge and retain both schedules as published. 
Any other governmental course would provoke just public 
indignation. It is an equally desirable and just Consumma- 
tion when the railways collect one of those charges. If, on 
the other hand, it is better that only the transportation ele- 
ment of commerce be capricious, concealed and preferential, 
because that condition is a desirable requisite of so-called 
"competition," should not rival customs collectors also make 
different import charges at competing ports of entry, and why 
should not the whisky tax be lower at Peoria than in North 
Carolina? Why should not postage stamps be sold cheaper 
at profitable offices like New York to large daily users of the 
mails than to infrequent letter writers at small offices con- 
ducted at a loss? And why should letter postage be the same 
from New York to both Brooklyn and San Francisco? 

Next, it is widely claimed that transportation is a gov- 
ernmental function delegated in part to corporations, but re- 
maining subject to national control. Upon that farther 
ground railway companies seem entitled to those reasonable 
delegations of power which would be necessary to enable the 
Government to secure the observance of like charges under 
like circumstances. 
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While we thus argue that governmental and private rail- 
way policy should be alike national, public, impartial and en- 
forceable, carriers also concede that corporate as well as gov- 
ernmental railway management should be subject to proper 
national supervision. 

If the Government now owned the railways, the dis- 
quieting defaults of interest on their bonds, the lessened re- 
turns on their legitimate shares, the constant impairments 
of their gross and net revenues, especially from false "com- 
petition," would combine to the detriment of their physical 
condition and safety as well as to injure their fiscal obliga- 
tions everywhere, and those disturbing conditions would then 
doubtless have been set forth by the president as needing na- 
tional corrective action as much as the other financial ur- 
gencies to which he asked consideration. If such railway 
retrogression nevertheless continued under governmental 
management it would have been finally necessary to meet it by 
direct appropriations or by diverting other governmental in- 
comes to such deficits. Either of those courses would be 
more expensive to all the people and more unjust in applica- 
tion and effect than to charge and maintain adequate rates pay- 
able by the actual users of the railways. 

Railway owners and managers are confronted with the 
same problems, but have been denied a4equate powers to 
meet them. Therefore, they ask governmental sanction to a 
policy itself could not escape from. To answer that railway 
proprietors and managers must take care of themselves, yet 
not permit them to do so legally, is the retort of theory or 
hostility, is not just and is not applied to any other great na- 
tional interest. 

As the United States do not own any railways, these 
premises must be sustained by proofs drawn from other na- 
tions. 

In 1874 Switzerland invited Austria-Hungary, Belgium, 
Germany, Italy and the Netherlands to confer touching com- 
petitive international railway tariffs in order that like rates — 
bills of lading, etc., might prevail thereon via their rival 
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routes and frontiers. Further conferences in 1878, '81 and 
'86, in which private companies participated, considered the 
competitions of the Mediterranean and North Seas and the 
Danube, Rhine and other rivers, as well as that of their own 
railways, resulting in an agreement at Berne in October, 
1890, which was subsequently ratified by all the participating 
nations and made effective January i, 1893. Under that com- 
pact, undue competition was ended, not only governmental, 
but private rights were conserved, and public, stable and rea- 
sonable charges were announced upon which to base com- 
petitive national and international traflSc interchanges. Had 
those governments and their private railways acted upon 
the erroneous theories of competition held by inexperienced 
and hostile opponents of American railways, they would not 
have thus associated or agreed, but would have fought the 
carrying struggle to a finish. Private corporations would 
have been crippled by their own governments and the latter 
would then have continued their strifes, depleted their several 
national revenues and involved their treasury budgets. The 
railways would have deteriorated and commercial instabilities 
and discriminations in rates would have continued or in- 
creased. Can there be any question which is the juster and 
wiser public policy? 

The faults of the Interstate Commerce Act and the ef- 
fects of the Supreme Court decision should be less deplored 
if the present discussion brings as wise and permanent legisla- 
tion as that concluded at Berne. Otherwise, their fruits will 
grow more grievous to fair traders and carriers and will more 
incite and less regulate the evils of concealed discriminations, 
which no laws and no railway unity have ever yet corrected 
in any country except by pools. 

Interstate Commissioner Schoonmaker said: 
"The lack of affirmative legal authority for such associa- 
tions, the bad faith often exhibited by some of their members 
and the inability either to restrain or punish delinquency have 
operated in another tendency — the tendency toward consol- 
idation." 
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Moreover, should pooling be authorized by law, and be 
thereafter found to antagonize the public interest, prompt re- 
peal or amendments or enlargements of the powers of the 
Interstate Commerce Commission would protect the people. 

The argument of these articles is not that legislation 
should sanction a past railway policy which may be finally 
adjudged in conflict with law, but it holds that Congress was 
well advised m 1886 to sanction pooling; that its prohibition 
in the Interstate Act was a public as well as corporate mis- 
fortune; that the Anti-trust Law was not intended to pro- 
hibit fair agreements not designed to raise prices or create 
monopolies, and that it was not intended to apply to rail- 
roads. Inasmuch, however, as doubts have arisen upon some 
of these points, it is now due to every interest involved that 
they be removed by affirmative legislation. The argument 
also represents only the writer's views. 

Much of the legislative indisposition to affirm pools is 
based upon widespread misconceptions of railway competi- 
tion, which will be therefore considered next. 

II COMPETITIONS COMPARED. 

When the term competition is applied to purchasing and 
selling transportation as it is to buying and vending goods it 
is a misnomer, because historically and instinctively the word 
conveys to most minds thoughts of bargaining and con- 
cession. 

Buyers seek better terms than sellers first ask by in- 
viting price reductions, easier terms of payment, etc., and 
sellers whose capital, manufacturing facilities, control of spe- 
cialties, rental, etc., differ, may, in order to divert buyers from 
known and unknown rivals, sell at dissimilar prices adapted 
to market conditions, the proportions of cash or notes offered 
in payment, their experiences with buyers* responsibilities, 
and the profits upon the entire bills sold. All this is proper, 
but it would not be proper for the same buyers or sellers to 
barter and bargain in the same ways for different railway rates, 
nor would it be proper or legal for rival railways to concede 
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preferential rates varied to accord with each agent's estimate of 
each merchant's credit, shipments, etc., or with the various 
capitaUzations, dividends, distances or facilities of each line. 

Competing vendors in market stalls or on wagons openly 
cry their own and decry rival wares and misrepresent each 
other's goods and methods, but variable rates, fares, bills of 
lading and tickets, founded on misrepresentations and dis- 
criminations, must not be peddled publicly from railway 
wagons or privately in railway offices. 

Yachtsmen "compete" for prizes with presumable hon- 
esty, but a crew may be corrupted, a yacht purposely fouled 
or its spars weakened, when it is not "competition," because 
the contest may be decided by fraud. The same principle 
holds true in athletic games, horse races, prize fights, etc. 
If the judges in competitive exhibitions of machinery or art 
sell their awards, it is not "competition" more than it would 
be if one railway procured the derailment of its rival's trains 
or misrepresented the time and facilities of its own or other 
routes. Prison laborers do not fairly compete with honest 
toilers, nor would railways be justified, because of labor com- 
petition, in reducing the compensations of their enginemen 
to the wages paid convict engineers. 

If a yacht owner, trade or art exhibitor or athlete vio- 
lates the rules of his guild in its contests, he is debarred from 
further competition and publicly denounced, but if the fair 
rates and rules governing the far more important public func- 
tions of transportation are violated by a railway which aided 
to make them, that railway is given increased patronage on 
trade exchanges which would dismiss their own members for 
lesser infractions of their fair charges and rules. This is not 
competition, but a reward for illegal preferences. 

It is not, therefore, true competition when one or more 
railways unequally alter proper public rates or rules, to which 
they have previously assented, and which other and more judi- 
ciously managed railways seek to observe in furtherance of 
law and the public interest, as the great majority of 
railways sincerely desire and strive to do. Nor is it true 
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competition when strong and well-meaning carriers which 
have lost their business to lax rivals take some legal chances 
to regain and keep it, because if they waited for the law's in- 
efficient help in such instances all their rival business would 
be lost, perhaps permanently 

Again, if one railway company offers a tariff rate, another 
reduces it unreasonably and other carriers offer further re- 
bates therefor in varying ways, it is clear that if the first rate 
was reasonable the last one is unreasonably low, and that 
such devices, which are not competition in any sense, involve 
loss to the first shipper and the last carrier. Such conditions 
constitute preference, discrimination, waste and bankruptcy, 
and mean that fair rate standards should be restored. 

Assume again, one railway sturdy for its legal rates pitted 
against another pliant with concessions from the same rates, 
and two shippers of diverse business standards, and that the 
yielding railway grants the persuasive large shipper unknown 
rebates. In such strife both railways may be ruined, one be- 
cause it loses its business, the other because it loses its profit, 
and one merchant is sure to be ruined, but the receiver of 
rebates will survive and will control his kind of business at the 
point where the rebate is granted. This is not competition 
within any honorable meaning. Nor, even if it be modern law, 
is it sound business sense or good public policy to say that 
to rightfully and rightly place both of said railways and both 
of said merchants on equal and equitable conditions can be 
a restraint of trade. 

When one of those two merchants fails, he retires from 
such strife. If but one of those two railways fails it must con- 
tinue in business, and the thoughtless say it is then best pre- 
pared to take the largest competitive traffic at the lowest 
rates, to which other carriers must conform or lose their 
traffic, being the only trade in which a bankrupt makes val- 
ues for solvent rivals and the only business which it is prop- 
erly believed may be increased upon insolvent capital. 

In no sense is this true competition, and railway reorgan- 
izations based on such false conditions invite renewed fail- 
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are, for they induce just reprisals and the return of the busi- 
ness they thus divert from others. 

Again, if all railways gave but one shipper one cent 
per one hundred pounds advantage, he would ultimately con- 
trol the cereal markets of the nation. So would he if one 
railway at each large shipping point granted him that prefer- 
ence, while all other railways thereat stood firm for right 
rates and rules for him and others. The result differs only 
in degree if the same advantage be given by one or many 
railways to five shippers at the same or different points who 
may then attack each other until the survivors are fewer. 
This is not competition, but assault and unendurable favor- 
itism. The protection of right always requires the restraint 
of wrong, especially in transportation, wherein both protec- 
tion and restraint must come from railway co-operation which 
is now interdicted, or from law, which has so far denied its 
sanction to the best plan for both. 

Further, the merchant who reduces prices affects only 
his rivals in his locality, while railways which reduce through 
rates are legally required to make their interstate charges, 
say from Chicago to Boston, the maxima between number- 
less intermediate places. This also is not competition, but 
the effect of the Interstate Act, because the offending line may 
not reach points on other lines which are, nevertheless, af- 
fected by the reduced through rates made necessary via all 
routes by the injudicious action of perhaps only one route. 

Finally, on this point, charges thus varied are illegal 
and punishable by fine and imprisonment. The Interstate 
Commerce Act requires that the actual rates shall be pub- 
lished and charged alike to all; that they shall be not reduced 
without three days' or raised except upon ten days' public 
notice, and that such rates shall not be "more or kss'* than the 
tariffs filed, thereby stipulating that railway competition shall 
differ from trade competition. 

The minority opinion in the Trans-Missouri case presents 
this condition succinctly and clearly as follows: 

"That the Interstate Commerce rates, all of which arc 
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controlled by the. provisions as to reasonableness, were not 
intended to fluctuate hourly and daily as competition might ebb 
and flow, results from the fact that the published rates could 
not be increased or reduced, except after a specified time. 
It follows, then, that agreements as to reasonable rates and 
against their secret reduction conform exactly to the terms of 
the act." 

For these reasons, as well as for the convenience, certainty 
and restfulness of trade, all merchants not seeking rebates 
would, for example, approve a rate of twenty cents per one 
hundred pounds from Chicago to New York and such reg- 
ulative legislation as would sustain that rate undeviatingly 
until as publicly altered, rather than indorse legal decisions 
or railway practices which stimulate a concealed rate of fifteen 
(15) cents for large shippers, when the published tariff is 
twenty (20) cents. They well know that such vicious dis- 
criminations resemble trust methods and render commercial 
competition impossible except between controllers of vast 
capital, who may impoverish smaller traders, and, controlling 
warehouses full of traffic, tender it in trainloads to pliable rail- 
ways or those which lack business, else shift their large ton- 
nages from line to line or unite with other shippers to more 
compel preferential rates or conditions. It is regrettable to 
say that they too often obtain them. By such means some 
shippers become dealers in diverted railway earnings as much 
as or more than in their own merchandise and thereby grow 
the stronger to exact further railway concessions, to stipulate 
purchase prices to producers and sale prices to consumers, 
and perhaps use their combined rebates and capital to fur- 
ther control values on trade and financial exchanges. 

The real purpose of the Anti-trust Law is thus reversed. 
Not being, as the railways contend, meant to apply to them, 
it. is thus far adjudged that it does; yet being clearly applic- 
able to trusts, the latter escape its effect and grow stronger 
from large transactions between themselves and those car- 
riers which g^ant them special advantages. That decision 
more encourages them to this course and restrains trade by 
limiting it to the favorites thus created. 
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Reasoning from these conditions, it cannot be too often 
or strongly argued that however much all competitive rail- 
ways but one may observe common and legal rates, the 
strongest and best disposed companies must succumb to the 
objectionable conditions forced upon them by the weakest or 
worst competitor physically or morally. This also reverses 
commercial and trust conditions wherein the stronger always 
control. 

As a further illustration, the Government's postal busi- 
ness would be impaired and disorganized if railways, express 
companies and house to house carriers cut the postal rates 
20 per cent., yet if real competition is the legislative desire 
and intent, why should they be restrained from such carriage 
by law as they now are? 

As Commissioner Schoonmaker well said: 

"A rate made by one line on a particular traffic must be 
the rate of all other lines to share in the business." 

He also said: 

"And this pernicious power is the creation of law, and is 
protected by the law upon the antiquated and once respectable 
theory, but now fully demonstrated fallacy, that unrestricted 
competition among railroads is a public benefit.'* 

All such rate-cutting methods simply sell transportation 
awards to the lowest and not the highest bidders, and are 
not, therefore, proper competition more than are auction sales 
of pawned, bankrupt or damaged goods legitimate business 
rivalry. It is the control or extinction of true carrying com- 
petition and the destruction of all its legitimate rules, func- 
tions, agencies and honorable standards. 

In these facts and illustrations lie answers to those who 
say the railways have only themselves to blame for the un- 
reasonable reductions of rates and the untoward conditions 
of which they now complain. 

Based on these unassailed premises, competition prop- 
erly means that when various persons seek a coveted con- 
summation or patronage they shall be governed by those rules 
in each branch of endeavor which apply equally to all honor- 
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able contestants therefor, and which experiences have proven 
fair and essential to enable the best man, horse, yacht, ma- 
chine, picture, shipper or railroad to win under equal con- 
ditions. 

Comprehensively, justly and legally considered and ap- 
plied only to railways, competition means due adjustments 
and readjustments of rates to conform equitably to those 
causes which properly control or affect them — such as rival- 
ries with oceans, rivers, lakes and canals, competing markets 
which distribute, consume or reship, and relations of local- 
ities, etc. Economies in cheaper rails, coal, etc., longer and 
more numerous trains, lower grades, improved terminal facil- 
ities, better station houses, more and safer tracks', celerity of 
service, etc., are also elements of legitimate emulation calcu- 
lated to transfer and increase business and which affect lower 
rates thereon. This true competition will, therefore, never 
cease between any rival lines. 

When all these justly competitive forces have been duly 
expressed in reasonable and uniform rates, fares and rules, 
each and every violation of them, however small, especially by 
those who helped to make or who indorsed them, constitutes 
a discrimination, is dishonorable competition, and should not 
longer receive even negative trade or national sanction. 

Various Interstate Commissioners have strongly con- 
firmed these views. Judge Cooley said: 

"How distinctly it is seen here that it is utterly impossible 
to judge of railroad competition and its effects, its usefulness 
and its mischiefs, by comparing it with competition as we en- 
counter it in other lines of business." 

Hon. Martin A. Knapp said: 

"Deprived of special and exclusive rates, an advantage 
far more odious and powerful than exemptions from taxation, 
those trusts are shorn of their strength and divested of their 
supremacy." 

Judge Patterson, who introduced the pooling bill of 1895, 
said : 

"This preferential system throughout the country is grad- 
ually destroying the small and enriching the large shippers." 
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The great English Commission of 1882 said: 

"While committees and commissions carefully chosen 
have, for the past thirty years clung to one form of competi- 
tion or another, it has, nevertheless, become more and more 
evident that competition must fail to do for the railways what 
it does for ordinary trade." 

It also said: 

"Reliance upon competition between railways to regu- 
late rates and maintain them upon a fair basis and to prevent 
unjust discriminations will have to be abandoned as a failure." 

Hons. A. G. Thurman, E. B. Washburn and T. M. Coolev 
said in their joint report of 1882: 

"It is a state of things that, like a war between nations, 
from its very destructiveness cannot be a normal condition, 
but must speedily terminate in peace or disaster." 

They further said: 

"The mere statement of these results is sufficient to show 
that this is not what in other business is known and designated 
as competition." 

A distinguished United States senator said in 1887: 

"Competition of railroad transportation differs from 
every other kind of competition in the world. ... It is 
not competition in trade. The railroad buys nothing of the 
producer; it sells nothing to the consumer; it simply carries; 
it distributes." 

The chief of statistics of the United States said : 

"Success waited upon intrigue and false representations. 
The freight agents deceived the merchants, and the merchants 
deceived the freight agents." 

Senator CuUom's committee said: 

"If competition is to have full sway, as it does now, the 
constant changes it would necessitate would render it im- 
possible to maintain fixed rates." 

It further said: 

"Competition does not prevent personal discrimination, 
for the evil is most conspicuous when and where competition 
is most active.^' 



RAILWAY POOLS— BLANCHARD. 17 

Judge, afterward Senator, Howe said: 

"Competition (meaning improper competition) has done 
more to monopolize trade or secure exclusive advantages in 
it than has been done by contract/' 

The Interstate Commerce Commission said in its first 
annual report: 

"Excessive and unreasonable competition is a public in- 
jury." 

Why the Interstate Commerce Act has largely failed to 
meet and correct these conditions will be considered next. 

Ill THE INTERSTATE COMMERCE ACT. 

The conditions which led to the Interstate Act were dealt 
with in the Windom report of 1878 and the Reagan bill of 
1879, 2Jid were reported upon fully by the Cullom committee 
in 1886, which held the railway system to eighteen (18) counts, 
eleven (11) of which related to discriminations, the others to 
undue rates, capitalization, management, classification and 
engaging in extraneous business. Time has nonsuited the 
last seven (7) complaints. 

That report anticipated what experience has fully con- 
firmed, when it declared: 

"That a problem of such magnitude, importance and in- 
tricacy can be summarily solved by any master stroke of 
legislative wisdom is beyond the bounds of reasonable belief." 

The Interstate Act has, nevertheless, secured more pub- 
licity of rates, lessened open rate wars, equalized long and short 
haul rates; has exercised beneficial warning or police powers, 
silenced much unjust clamor against railways, has been mu- 
tually educational, and has been judiciously administered, but 
as secret discriminations and open wars have continued the 
law has failed in- its chief object. 

Hon. T. M. Cooley said, when chairman of the Interstate 
Commission : 

"The law was best observed at the outset, but in a few 
months it began to be noticed that many persons in railroad 
service were giving more attention to contrivances for evad- 
es) 
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ing the spirit and intent of the law than they were to obey- 
irig li, ••••••••■ 

"Any misconduct of this sort on the part of one road is 
imitated at once. ... In the end the account of profits 
and losses shows gains by no one. It is all loss, and all the 
roads share it." 

It IS due to the law, to its administrators and to frank 
discussion, to admit much of this charge against the carriers 
as a whole. 

Nevertheless, this relapse proceeded mainly from the na- 
tional refusal to confirm the only plan which was thus com- 
mended and which, less than a year before, had enabled strong 
and sincere carriers and others less strong in purpose or facil- 
ities, to equally observe reasonable and common rates between 
leading points, by giving all a joint interest and power to re- 
sist demoralization by agreeing to divisions of tonnage or 
money, or both. The Interstate Act followed foreign prec- 
edents, but only to the point which they all found most essential 
to the fulfillment of prior requirements. 

Mr. W. M. Acwprth, author of The Railway and Traders 
(London, 1886), wrote (1892): 

"Your Interstate Commission was largely modeled on 
our Railway Commission . . . since 1873, and the undue 
preference clause of your act to regulate commerce is copied 
almost verbatim from the English act passed as long ago as 

1854." 

There our law unwisely stopped. It was as if consulting 
physicians had adopted the discredited cures known to earlier 
science, but discarded the latest and best discovery for the dis- 
ease treated and then blamed the patient for his relapses; or, 
as if Congress had failed to enact the leading recommenda- 
tions of army and navy experts, which were undeniably for 
the public welfare and security. 

This primal error made the other mistakes of the act 
more marked. Railway officers and patrons otherwise dis- 
posed cannot be legislated into mutual rectitude, especially 
when their gains are thereby lessened. Even the divine law 
has not done that in any calling. 
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The act did not intend to protect railways, and was there- 
fore unjust. To stimulate "competition" it exempted parallel 
water carriers. It regarded the railways as alone responsible 
for all the conditions condemned, and devolved their correc- 
tions upon them alone, although it applied theoretical penal- 
ties to shippers who procured preferences. None of its provi- 
sions were remedial, nor did it create mutual interests between 
government and carriers. It held to the perversion that rail- 
way warfare is synonymous with peaceful business competi- 
tion. It fostered the fallacy that while rates must be alike via 
one railway, it was publicly desirable and should be made 
legal if they were different upon rival railways, or, elsewhere, 
that, however different in facilities, rival railways could ob- 
tain equal rates. Finally, it has encountered legal reverses 
which have induced laxity in its observance. These failures 
did not proceed from the administration of the act. Here, 
more than in foreign countries, because of our great area and 
more complex conditions, mere mandates against discrimina- 
tions have failed because the principle of giving the parties 
affected a common interest to obey the law was disregarded, 
and because the act, as it stands, does not, and cannot, protect 
upright carriers or shippers against the devious encroach- 
ments of others less so. 

Railways do not pay rebates unasked, and the solicita- 
tions for them are incessant. Government has not helped the 
railways to educate forwarders to regard freight rates as firm 
as are postage or import rates. The importunities of some 
shippers, their adroit intimations as to what other carriers will 
concede, and their own suggestions that they may concentrate 
or divert their shipments unless their wishes are conceded, 
all devolve upon some companies not only constant and strong 
moral opposition to them and to the carriers disposed to yield 
to such persuasions, but also losses of business and the pro- 
tection of their tariff-paying forwarders. That such resist- 
ance sometimes gives way is therefore true, because no company 
will allow large and permanent depletions of its business when 
it can be retained by like rates. When, for example, a new 
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railway opens, former reasonable rates are clearly more justi- 
fied because more railways share the traffic. The newer line, 
being usually weaker, offers reduced rates to divert business 
from older routes, and shippers withhold freights from the 
latter to induce or compel them to like or greater concessions, 
and they usually succeed. 

Favored shippers oppose all methods to defeat rebates, 
weak lines will not remain without business and the strong 
lines will not permanently lose theirs. Devices and concealed 
rates therefore inevitably ensue, and are illogically urged as 
desirable "competition" and public benefits. 

If, further, the ten (lo) lines from Chicago to New York 
each openly published different public grain rates ranging 
from twenty (20) to twelve and one-half (12 J) cents per one' 
hundred pounds, each rate would be legal to its line, but the 
result would be as discriminating to trade and as hurtful to 
adjacent and intermediate points as to make such different 
rates secretly. 

Per contra, if they all held to equal rates and conditions, 
some of them could not secure the shares of traffic to which 
they deemed themselves entitled by their charters and their 
necessities for business and earnings. 

Ten years of such actual practices and results since the 
act, clearly predicted before its passage from the amplitude o! 
home and foreign experiences, have again demonstrated that 
it is for the public interest that due and reasonable rates be 
upheld by legally empowering some lines to concede portions 
of their traffic to others which will accept it, especially while 
shippers may act or combine to shuttle their traffic from line to 
line and divide the proceeds of their combinations to defeat 
such due rates. 

It is clearly more desirable to practically regulate than 
to theoretically increase such miscalled competition, but its 
due regulation cannot be accomplished without the aid of law 
or the removal of its prohibitions. 

The railways therefore ask that if some lines concede 
parts of their tonnage or earnings to other companies and 
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both they and disinterested shippers agree that such method 
will best resist the persuasions of some shippers and the wa- 
vering of some railways, joint contracts for such desirable 
mutual purposes should be legalized. This policy will sooner 
make weak lines and shippers stronger, all forwarders may 
continue to use the routes they desire, and all lines may make 
economies which will better justify the low present charges 
and the betterments and extensions of their facilities. If 
smaller shippers assent that their freights may be used to so 
equalize the joint tonnage because they thereby secure the 
desired parities of rates with large forwarders, which are their 
right and necessity, it is a potential and conclusive argument. 
The largest shippers now get the best terms, while the smaller 
ones most need them. 

It is because the Interstate Act has thus and so far failed 
to deal adequately with such discriminations and their rem- 
edy, that the railway contention for pooling seems easily un- 
derstandable and is unanswerable. If the Government 
reserves its approval of rates it should also aid in 
their uniform collection. Whatever rates receive its 
sanction should receive its strong support, like its own 
tariffs, its arbitrations, its treaty obligations, its interna- 
tional postal union, etc. Government is justly jealous of its 
faith in all those respects, and should be equally so for its car- 
riers, because they have done, and are doing, more for its ex- 
tension and power than all those other agencies. If, there- 
fore, the carriers supplement the railway reports of Senatorial 
and House committees and National and State commissions 
and trade bodies, as well as those in Europe, with pleas for 
a mere trial of the system commended by all those authorities, 
and further propose to submit their data, contracts and rates 
to governmental review and approval, upon what defensible 
grounds can the national legislature longer rely upon only 
the present inadequate act and answer us in effect: 

"It is true you publish ostensibly legal and reasonable 
rates; collect them if you can, but we think competition — ^as 
we understand it — should go on unregulated and preferen- 
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tiaJ because otherwise trade will be restrained and competi- 
tion stopped." 

The reasonableness of rates is now rarely questioned and 
hardly touches the present discussion. Mr. Nimmo said: 

"During the year ending December 31, 1893, only sixteen 
cases came to a formal consideration and hearing. In only 
one of the cases decided was the reasonableness of the rates 
called in question, and in that single instance the claim was 
decided to be not well founded." 

There are not less than two million freight rates and pas- 
senger fares in this country applicable to interstate traffic. 
When this enormous aggregate is considered, that hundreds 
of transactions occur annually under each rate or fare, and 
that complaints to the Interstate Commission have not been 
one one-hundredth of i per cent, of the transactions related to 
these tariffs, such striking facts should challenge legislative 
attention and prove that the wrongs falsely charged to railway 
associations and pooling exist in the minds of unintelligent 
agitators or opponents, and not with patrons who have actual 
transactions with the railways. 

Some assume that the railways create all their own difficul- 
ties and that only their mutual determination to observe joint 
tariffs is required. This is true if by law or agreement they all 
will observe like rates and conditions; but no laws and no 
agreements are universally observed in any business or 'be- 
tween nations; hence the multiplicity of contentions and 
courts, and all such critics fail to realize the essential differ- 
ences between railroad rivalries and environments, wherein 
the weakest or worst company may, and does, make rates 
for the strongest and best. 

Stephenson, the younger, therefore said to a committee of 
Parliament: 

"What we ask is knowledge. . . . All we ask is a 
tribunal that is impartial, and that is thoroughly informed, 
and if impartiality and intelligence are secured, we do not fear 
the result." 

We believe that the pooling clauses of the act of 1887 
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were not enacted because our legislators were not thoroughly 
informed. A distinguished senator told his colleagues in the 
Senate debate of 1887 of the "utter and lamentable ignorance 
of what pooling contracts were." 

We will endeavor to explain them in the next article. 

IV. WHAT RAILWAY POOLING IS. 

Pools usually mean the sales of shares in ventures which 
remain to be decided by chance or fraud, while railway pool- 
ing means certainties of which the public has full and pub- 
lished foreknowledge, and in which only the railways incur the 
possible hazards. 

Railway pools do not specify rates, because they cover 
fixed terms during which changes in rates may be made neces- 
sary by law, by altered trade conditions, by rates at other 
points, etc. The rate-making function and agreement is there- 
fore entirely distinct and separate from the pooling agree- 
ment. 

Senator Piatt (of Conn.) said in 1887: 

"What is a pool? It is simply an agreement between 
competing railways to apportion the competitive business; 
that and nothing more." 

This being true, a legalized pool agreement would read 
substantially as follows, in all respects which touch public in- 
terests: 

"We agree to report to a joint officer and always at the 
tariff rates, weights and classifications applicable thereto as 
from time to time legally published, filed and approved, all 
tonnage carried by us between the specified points. 

"After each company shall have retained — per cent, of 
its gross receipts on its own tonnage, the sum of the remain- 
ders shall be divided between them monthly in proportions 
agreed or arbitrated. 

"All questions of difference hereunder, except those of 
law, shall be decided by arbitration." 

Two unassailable transportation principles uphold such 
agreements and attention should be drawn thereto at the 
outset. 
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Some standards of rates must be reasonable, and being 
so fixed, approved by the Interstate Commerce Commission, 
legally announced to forwarders before shipments and uni- 
formly collected fr^m consignees, the railways then challenge 
proof of any possible public wrong from the division of such 
legal proceeds between them as they may agree. Only the 
rates affect the public interest. Their apportionment is not a 
just public concern any more than the proportions in which 
railways share the cost of constructing and operating and the 
incomes from their joint double tracks, union depots, belt 
lines, etc. 

Pools are, moreover, for the public welfare, because they 
stop solicitations for rebates and the payments thereof; they 
transfer unconsigned or assenting tonnage first, or, if not that, 
money, to the carriers in deficit, from the acknowledged over- 
plus of their associates, who are, therefore, the only parties 
who can be injured; they account for all the included traffic 
at the tariff rates, and if rebates are nevertheless paid which 
produce an excess of any carrier's due tonnage, the company 
thus unworthily securing such excess must pay not only the re- 
bates, but also the excess tonnage or money balances to its 
associates. 

Pooling, therefore, stops rebates because each party 
thereto shares the proceeds of observed legal rates and enjoys 
the comforts of management and peace with law and con- 
science which good faith, thus reinforced, brings to both asso- 
ciates and rivals. 

The agreeing carriers also share the included competi- 
tive traffic in substantially the proportions of their previous 
carryings, while shippers continue to choose their routes^ be- 
cause only the traffic of assenting forwarders is used for ton- 
nage equalizations. Pooling combines the facilities of the 
agreeing lines as if they were one company organized to carry 
the tonnage of a community as impartially as they would that 
of one great firm. If one railway charges all the members 
of one firm^alike, it is also the best corporate and national 
policy for all companies to charge like rates between the same 
points to all firms and persons. 
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Pooling secures stable rates, not only at traffic centers, 
but at those local points which depend thereon, whereas 
small shippers at both central and tributary points now incur 
two disadvantages; they can neither sell to nor compete with 
the large shippers at large points, nor can they ship against 
them with equal profits from small points where the rates are 
usually held firmly. 

Pooling gives the public the united facilities of all lines 
at times of calamity or emergency. 

Proper emulations are stronger under pools which assure 
equal raites, because only improved facilities, speed, courtesy, 
and promptness attract and retain business thereunder, 
whereas rebates are now more relied upon. 

Pooling simply seeks to conduct competitive, business 
upon the impartial rates and rules observed at local points, 
where applications for preferential cut rates are not enter- 
tained, but where applications for public reductions of rates 
are considered and decided after conferences and usually upon 
the merits of the causes. 

Pooling secures uniform inspections for the detection of 
those false weights, misdescriptions, etc., by which honorable 
merchants may be defrauded by others who are not, and 
thereby further tends to put all patrons upon equal shipping 
conditions as well as rates. There were 135,000 cases of mis- 
description by forwarders detected by the railways at three 
seaboard cities last year on westbound through freights. 

The following facts sustain the foregoing averments: 

Former pooling actually diminished rebates, and would 
haye stopped them before now had it been so legalized as to 
justify long term agreements. If honesty was not always ob- 
served under pooling, it is no argument against it. It did 
not cause bad faith, but checked it, and discriminations would 
have increased without them. No laws have stopped con- 
quests, reprisals or crimes among nations or persons, there- 
fore union and laws are the more necessary. It would be as 
proper to allege that the customs laws have failed because 
undervaluations, defalcations and smuggling continue. Im- 
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porters who undervalue goods to evade the customs laws will 
misdescribe their wares to sub vert . uniform and just trans- 
portation charges. The Government uses all its power to 
stop such frauds upon its rules and revenues, but the railways 
can rely only upon separate action if the recent decision is 
maintained. 

Under pools some tonnage was transferred from road to 
road, but not to the extent conjectured. In the last year of 
the eastward pools from Chicago, St. Louis, Peoria, Cincin- 
nati, Louisville and Indianapolis, all the tonnage changed 
from one route to another at all these points was but 2.2 per 
cent, of the total and without a protest from shippers. The cash 
paid by all companies therefrom to each other in money settle- 
ments did not average nine (9) cents per ton, whereas cuts 
in through rates are usually fifty (50) cents per ton, or more. 
Of about $12,000,000 pooled freight earnings, less than $300,- 
000 changed hands, and over one-half the last amount was 
returned to those who paid the excess balances, because to get 
their money back they reduced their tonnages and not their 
tariff rates. Not a shipper or consignee was harmed by any 
of these results. 

No American pool can be cited which advanced rates un- 
less to restore unjustifiable rate-war reductions. When the. 
trunk lines were organized in 1877 ^he average of the eastward 
and westward tariff class rates between Chicago and New York 
was seventy-one cents per 100 pounds. When they discon- 
tinued pooling in 1886, it was under fifty cents. 

None contend that pooling has fostered, or that its legal- 
ization will increase discriminations, because its purposes and 
effects are always to minimize them. 

Nor has pooling restricted tonnage. The westward ton- 
nage from New York City proper under the above-named pool 
was 716,000 tons in 1877 and 1,415,000 tons in 1893, and al- 
though New York was most of that time pooled, while Boston, 
Philadelphia and Baltimore were not, the New York tonnage 
indicated the greater relative increase. Nor has pooling re- 
stricted any just competition created by the laws of trade, 
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the rivalries of seas, lakes and rivers, or those betterments of 
transportation conditions which cheapen rates and attract 
traffic reasonably to the lines bettered. Under pooling each 
company preserves or increases its individual strength, which 
is the true railway competition. 

Then, upon what defensible grounds has pooling been 
legislatively antagonized? It is idly averred that pooling will 
stop competition, and is meant to secure dividends fo^ watered 
stocks. It has even been recently said in the national Senate 
that it will consolidate American railways into one gigantic 
corporation having about twelve thousand millions of bond 
and share capital, which will advance rates. 

It is difficult to discuss such screeds seriously. To as- 
sume that Oregon and Florida railways will pool with each 
other; those in Florida with one or more in New Hampshire; 
thait the Philadelphia & Reading Railway Company will pool 
with the Mexican Central, or the Boston & Maine with 
a Los Angeles line, may be used in hostile heat, but it is not 
intelligent, because no such instance is on record, or is con- 
templated or possible. 

The unintelligent assertion is repeatedly made that pool- 
ing will enable and stimulate railroads to combine as a trust, 
whereas all forms of pooling ever suggested have been the 
opposite of trusts. 

Trusts are antagonized because their methods are pub- 
licly believed to be secret, extortionate, that they combine 
capital to fix and control the prices of their products and that 
they strive to prevent or annihilate competition. 

Not one of these discredited features transpires in rail- 
way pooling. Railway rate prices must be publicly an- 
nounced. Not so the prices of trust products. Railway rates 
must be filed with and receive the preliminary approval of a 
governmental commission appointed by the president and con- 
firmed by the Senate of the United States. Not so with trusts, 
which may legally avoid or evade such publicity and review. 
The Interstate Commissioil receives the detailed annual re- 
ports of the interstate carriers, and publishes them to the coun- 
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try. Not so with trusts. The railroad companies do not con- 
trol their own rates, but fix, announce and change them pub- 
licly, with reference and concessions to g^eat and ceaseless 
elements of competition, or because of leniency undeniaible to 
weak or wavering railways. The trusts make their own prices 
and sale conditions, and may grant various terms and prefer- 
ences. Railway prices must be public, just, fair and uniform 
and their reasonableness may be reviewed and established by 
the courts. Not so with any trust prices. Railroad rate prices 
are known to all competing railroads. Trust prices are withheld 
from their competitors, if practicable, and competition with 
them may be modified, merged or extinguished. Trusts may 
restrict trade. Railways seek in their own and the public inter- 
est to greatly enlarge it. There is no restriction or crushing 
out of railway competition, because all competing carriers are 
legalized and are ever living agencies of commerce and law. 
The more crushed and the poorer a rival railroad becomes, the 
more active, usually, is its competition. The very reverse is the 
fact as to trusts. 

Further, no railway is required to join any pool legisla- 
tively sanctioned, and if three roads in five pool, the two which 
do not are as fully and publicly advised of the methods of the 
other three as if they were parties to the agreement. Not so 
with trusts. 

As to voiding competition, the railways could contract to 
divide money or tonnage, or both, and to maintain rates, until 
1887, yet none of the things now held up to public fear and 
execration as to pooling ever transpired. Why, with all 
their power and higher rates, did they not then stop parallel 
construction, then "establish monopolies," and then increase 
rates, or at least resist and stop the annual tendency of rates 
downward? The enormous increase of railway mileage of 
the United States, and the constant and voluntary rate reduc- 
tions are among the incontrovertible answers. They did not 
attempt to do it, and could not. The unceasing forces of the 
great factors of true competition produced annual reductions 
in rates, and will keep them low permanently. 
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An additional strong reason, even more forceful to-day 
than then, is that railways sought to build up large local and 
through traffics at low rates rather than to carry less business 
at higher rates, a policy which developed local traffic as well 
as the national tonnage. By enlarging local freight traffic 
local travel increased, and belonged to the company which 
gave it growth. There was no water route from Pittsburg or 
local points to Baltimore, but those points were given the 
benefit of rates at least as low as the rail rates from Buffalo 
to New York, which were made against the canal rates. In 
other words, due competition and enlightened self-interest 
prevailed. 

Pools did not even preserve former dividends on railway 
stocks. Every company in the Union which has increased 
its stock has reduced its average rates. If the New York Cen- 
tral Company should double its bonds and shares this year it 
could not, with all its own powers, plus those of its strong pro- 
prietors and allies, increase its average rate in the slightest 
degree, because the lines competing with it would not in- 
crease their capitalizations or rates, and the Erie Canal and 
the Hudson, St. Lawrence and Mississippi rivers, and the com- 
petition of Galveston, Baltimore, Montreal and London would 
continue to prevent it. 

The analogy of the present telegraph charges to railway 
pooling is strong and convincing. Simultaneously with the 
earlier construction of railways, parallel telegraphs were built, 
the one to transport persons and property, the other informa- 
tion. The telegraphs entered into what was then, as now, 
falsely called "competition," in which they had rate contests, 
lost money, struggled for capital and became involved with 
legislatures. They increased their stocks and entangled in- 
terested railway companies. Finally the wires were substan- 
tially consolidated. The railways could only amalgamate con- 
necting lines, but the telegraph companies combined parallel 
lines. 

When Mr. Gould made his telegraphic combinations it 
was widely alleged by many who now deem railway pooling 
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equally monstrous, that he might use the information derived 
from inspected messages to create syndicates and fortunes 
which would threaten the republic. On the contrary, although 
its stock was increased, the Western Union Company pro- 
ceeded through desirable economies to increase business, to 
reduce its rates, extend its lines, increase its facilities, achieve 
greater celerity in the transmission and delivery of messages, 
and made them so inviolate that it resisted even the Govern- 
ment's demands to produce them. Aside from special tel- 
egraphic charges to Government and the press, and for night 
messages, the charges made territorially are uniform, and the 
users of its facilities not only no longer complain of discrim- 
inations, but applaud its reduced, well-known and unrebated 
charges, because they ^re uniform. No man believes his rival 
pays less to that company than he does for a like service. Its 
business is practically postal without law. Substantially, rail- 
ways seek corresponding rights to agree legally with parallel 
transporters, in order that they also may maintain those sound 
principles and charges, to be guarded, however, in the railway 
instance, by due national regulation. The telegraph results 
clearly represent better commercial and public conditions 
without law than the disturbing railway conditions under the 
Interstate Commerce and Anti-trust acts and decisions. 

As these facts cannot be controverted, the railways desire 
those distinctive grants of authority for legal organization 
which will remove business and legal doubt, and which are 
as practicable, effective and necessary in railway administra- 
tion as to organize and conduct chambers of commerce, 
stock, maritime or produce exchanges and boards of trade. 
The same principle requires the union and concert of counties 
in the State and of the States in Congress. The New York 
Clearing House, with annual clearances fifty times the gross 
yearly railway receipts, has proven a national bulwark of 
finance, and assists all right fiscal purposes and doers. That 
one or more of such bodies sometimes do wrong is an argu- 
ment for them, because their principles and deeds show high 
averages of rectitude and public benefit and they correct those 
wrongs. 
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When, however, railways seek to adopt like sound busi- 
ness methods to enable them to practically and publicly ex- 
ercise these beneficial public principles, law denounces, legis- 
lation condemns and decisions hamper them, and have done 
so for too many years. 

It is time this was changed, and that more just considera- 
tion be now given to the great benefits they have wrought, 
and to the facts and experiences which have exploded many 
prejudices and theories of the past. 

These benefits will be discussed next. 

V RAILWAY CLAIMS. TO LEGISLATIVE RELIEF. 

A generation ago orators applauded the opening of new 
railway lines because they would develop new and great arable 
areas at the rates then current. Reductions of such former 
rates were sometimes publicly opposed. A State convention 
at Syracuse in December, 1858, resolved: 

"To recommend the passage of a law by the next Legis- 
lature which shall confine the railroads of this State to the 
business for which they were originally created." (Local 
traffic.) 

The average rate of the New York Central Company in 
that year was 3.18 cents per ton per mile, equal to 70 cents 
per 100 pounds of grain from Buffalo to New York. The rate 
now is not more than nine (9) cents per 100 pounds. In 1873 
the all-rail grain rate from Chicago to New York was 55 cents 
per 100 pounds. It is now 20 cents on wheat and 15 cents on 
exported corn. 

In 1873 the freight rates upon 70,268 miles of railway 
then built averaged 2.21 cents per ton per mile for 168,000,000 
tons carried. In 1895 the rate averaged .839 of one cent for 
763,800,000 tons carried upon 179,162 miles of railway, pro- 
ducing gross freight revenues of $743,784,451, the rate for 1873 
being over 263 per cent, of the rate in 1895. At the average 
rate charged in 1873, ^^^ freight earnings in 1895 only would 
have been $1,215,344,000 more than they were, over eighty 
millions more than the entire indebtedness of the States and 
Territories in 1890. 
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Hon. Edward Atkinson says that in 1895 ten and three- 
fourths tons of food, fuel, fibers and fabrics were moved 126 
miles by railway for each of 71,000,000 inhabitants for $10.47 
per capita, and that 

"A generation since a charge of treble that sum wjis 
deemed a great achievement,'' v/hich ". . . would have 
been $31.41 per head." 

Railway owners have not correspondingly benefited. In 
1872, 57,533 miles of railway paid stock dividends of $64,418,- 
I57> or $1,120 per mile. In 1895, 179,162 miles operated paid 
$81,375,774 in dividends, or but $454 per mile, being but 40 per 
cent, of the dividends per mile paid in 1872. The mileage in- 
creased 310 per cent., the dividends 26 per cent. 

Of American railway earnings in 1895, 68 per cent, was 
derived from freights, 24 per cent, from passengers, and 8 per 
cent, from miscellaneous sources. The gross earning upon 
each ton of freight moved in that year was 97 cents and 48 
cents upon each passenger carried. The addition of but one 
cent per ton on each ton carried in 1895 would have been 
$7,638,000, and one cent on each passenger carried would have 
been $5,439,742, or over $13,000,000, calling one ton of freight 
and one passenger equal revenue producers. 

Apportioning the amount paid as dividends upon stock 
in 1895 in the above proportion, the freight traffic would be 
chargeable with $55,335,526 and the passengers with $19,- 
530,187, equal to but 7.2 cents per ton and 3.6 cents per pas- 
senger carried. 

Poor's Manual reports for 1895, $5,182,122,000 of railway 
stock capital outstanding. The dividends on stock in that year 
being $81,375,774, the average rate of dividends was 1.57 per 
cent. The Government reports say that nothing was paid in 
that year on $3,475,640,253 of this stock, being 68 per cent. 
of the whole amount outstanding. 

Even had the average charge for transporting one ton 
one mile, which obtained in 18S8 — the first full year of the 
Interstate Act — ^been charged in 1895, the freight revenues of 
the latter year would have been $122,223,523 more than they 
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were, yet railway taxation increased in the same period from 
$25,435,229 to $39,250,000, or 54 per cent. These facts seem 
to prove a sufficient evaporation of the "water'* in stocks to 
satisfy the most optimistic hydraulicon. 

The number of railway investors is also too often ignored. 
The eastern trunk lines report that their shareholders num- 
ber 99,826. To this add the share and bondholders on the 
same and all other American railroads. One eastern line reports 
that 50 per cent., and the Pennsylvania Railroad Company 
that 40 per cent, of its shareholders, are. women. 

At the same ratio of shareholders to mileage, the total 
number of stockholders in the railways of the Union would be 
over 950,000, not including bondholders. Calling the total 
1,250,000 of bond and shareholders at home and abroad, they, 
with 785,000 employes, make over 2,000,000 persons depend- 
ent upon or interested in our railways. Assuming each re- 
ported adult to represent five persons, the total number af- 
fected by railway results is ten millions of persons, exclusive 
also of those interested in the manufacture or production of 
locomotives, cars, rails, other iron products, wheels, lumber, 
cross-ties, stone, paints, plushes, oils, paper, etc., used by the 
railways and now in stagnant states of production, largely be- 
cause the railways lack even ordinary prosperity. 

The total number of employes of the United States Gov- 
ernment June 30, 1896, was 220,594, excluding judicial and 
le^slative appointees, but including the army and navy and 
marine corps. The number of railway employes in 1895 
was 785,034, being 88,568, or 11 per cent, less than 1893, al- 
though the railway mileage had increased 4,380 miles. The 
number of persons employed per mile operated in 1893 was 
5.04 and but 4.38 in 1895, a reduction of over 13 per cent. 

A comparison of the rates charged on American and 
foreign railways for 1892 produced the following results: 

For passenger. For freight, 

mile. per ton per mile. 

United States 2. 14 0.97 

Prussia 2.99 1.32 

(3) 
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For passenger, For freight, 

mile. per ton per mile. 

Austria 3 .05 i . 56 

France 3 . 36 i . 59 

Belgium 2.25 i .39 

English railway accounts are not stated per ton mile 
and their rates usually also include cartage. A comparison is 
therefore difficult, but a treatise by Edward Bates Dorsey 
upon "American and British Railways Compared," which was 
awarded the Norman medal of the American Society of Civil 
Engineers, said of the freight rates in 1886: 

"The rate as given from Liverpool to Birmingham, 
ninety-seven miles, on grain and flour, is $3.01 per gross ton 
and the rate as given from Chicago to New York, 1,000 miles, 
is $5.60 per gross ton." (It is now $4.48.) 

J. S. Jeans on "Railroad Problems" (London, 1886), said: 

"English railways practically work on the same tariffs to- 
day they did in the infancy of the system," and, "It is probable 
that the average ton mile rate on English railways will not 
be much, if any, under i^d. (three cents), which is just three 
times the amount charged on the principal American lines." 

Our best late information is that our rates have been 
reduced since then more per mile than have theirs. 

The average receipts of all European railways in 1890 
were $9,800 per mile; ours $5,700, or but 59 per cent, as much. 

If these annual reductions in American railway rates con- 
tinue they will stop investments of capital for construction and 
betterment, will impair the physical conditions of the railways 
most affected, will induce inferior service with increased risks 
to persons and property, and cause yet greater depletions of the 
values of railway securities. This will be mainly caused by so- 
called "competition," brought about or encouraged by adverse 
legislation, by withholding proper legislation, by erroneous 
legal judgments, or from some combination of those hurts. 

We have 26.5 miles of railway for every 10,000 inhabit- 
ants, while Great Britain and Ireland, Germany, France and 
Austria-Hungary average but 5.4 miles. 
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Contrasting the wages of American and foreign railway 
labor, the following statement will suffice, as the same ratio 
extended substantially through other branches of railway 
service : 



/ Per Day. v Per Month, 

Engineers. Firemen. Conductors. 

United States $3.65 $2.05 $82.40 

England 1.25 to $1.87 .75 to $1.12 30.40 

France i.ooto 1.16 -75 to .83 

Germany 81 to 1.25 .62 to .81 28.30 

Belgium 81 to .89 .50 to .60 

Holland 83 to 1.04 -54 to .72 

Hungary 32 . 40 

This comparison is yet more favorable to American rail- 
way labor when the longer hours and more onerous conditions 
which constitute a day's work abroad are considered. 

There must be points below which reductions of railway 
rates should not in equity be borne entirely by railway owners. 
No reason can be fairly alleged that the farm labor of Kansas 
should be reduced while the railway labor of New York is 
maintained without reduction. When not only rates are 
greatly lower, but wages and taxation are higher, American 
labor must ultimately share the losses if the public good is in 
question and the incessant tendency of legislatures and courts 
to reduce rates and fares continues. 

The Board of Trade and Transportation of New York 
well said in February, 1896: 

"Rates may be too low as well as too high for the public 
interest." 

Most railways were first constructed to connect important 
objective points between which there was substantially no local 
traffic until, in conjunction with immigration, opening mines, 
etc., which the railways most stimulated, the intermediate 
traffic was developed. Whatever bonds or stocks were issued 
to construct such lines, their holders were compelled to await 
returns thereon until the sparse territories built through them, 
furnished adequate business. Before such better results were 
reached, many of the railroad companies defaulted upon their 
interest, were sold out and reorganized, and much, if not all, 
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of the so-called water was thus pressed out of them then. How- 
ever much the railways lost, the country traversed invariably 
benefited greatly. 

After this earlier period of much loss and long waiting for 
railway returns there was a short intermediate period of com- 
parative peace, but more recently reasonable revenues are 
again jeoparized or reduced by law, by unregulated strife, by 
stringent interpretations, general legislation, the failure to 
sanction reasonable rate agreements and by drastic legal defi- 
nitions. The railway history of the United States does not 
therefore prove that even average fair returns have come to the 
railway capital actually invested, that it has received the aver- 
age profits yielded by other investments, or that the nation ap- 
preciates the value of the carriers to its highest development 
and power. 

More legislative, legal and commercial consideration for 
railway interests seems, for all these strong reasons, a long 
deferred justice, especially as the form in which it is urged will 
also conserve the public weal. One alternative is more railway 
consolidations and the survival of the strongest corporations, 
when* the desired uniformity of rates will more fully ensue. 

LEGISLATION MORE RESTRICTIVE. 

These facts, arguments and conclusions remain uncon- 
troverted, yet national and State legislation grows more hos- 
tile and legal decisions more stringent. Not only has there 
been no congressional recognition of interstate railway bene- 
fits, but consideration therefor has decreased as those benefits 
have become more apparent. National and State legislatures 
constantly consider, or enact, additional restrictions upon the 
railways, and courts inherit and proclaim this tendency. 
Within five years, numberless National, State and municipal 
measures have been enacted or entertained or are now pend- 
ing, to reduce rates and fares, for pro rata rates, amended bills 
of lading, car couplers, automatic brakes and safety appliances, 
more protection for labor, grade crossings, speed of trains, 
elevated tracks in cities, reduced working hours, legislation as 
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to strikes, more taxation, etc., all intending to, or producing, 
decreased net railway revenues. 

There were, for example, over thirty measures pending 
in the Fifty-third Congress affecting railways, but one — ^the 
pooling amendment— being for their relief, and it was un- 
happily defeated. If the public good requires additional im- 
port measures to protect tin makers, farmers, lumbermen, im- 
porters of silk, etc., and national finances, should not rail- 
way owners and employes be also now reasonably protected 
in some due and well regulated manner, since they most make 
effective the cheap and quick distributions of American prod- 
ucts throughout the nation and world? 

To this mutual end two views are to be reconciled: One, 
the fear that if pools are authorized rates will be advanced, the 
other, the conviction of the railways that, without pooling, 
competitive rates will become yet more unprofitable and dis- 
astrous. 

The railways propose to protect the public in the first 
instance by submitting their rates to the preliminary review of 
the Interstate Commerce Commission. They propose, on the 
other hand, that the carriers be empowered to stop undue de- 
pletions of those rates by enforceable agreements and that they 
be legally enabled to collect and enjoy their reasonable pub- 
lished charges through the agency of pooling, which shall 
also be open to governmental approval and current inspections 
and reports. If fairness and intelligence and the precedents of 
all experience are to be regarded, as in all other leading acts 
of government, law and justice, no valid objections lie against 
these proven mutual benefits and all interests should be able 
to agree upon the needed consummation. 

In a word, we claim small relief for gi*eat benefits con- 
ferred. 

We will show next how pooling has been recognized 
and indorsed. 

VI INDORSEMENTS OF POOLING. 

The extent to which pooling has been considered by leg- 



38 YEAR BOOK OF RAILWAY LITERATURE. 

islatures, trade bodies, State railway commissions and individ- 
uals, and the changes in the opinions of important persons and 
commercial associations, constitute important testimony in the 
railway behalf. 

The CuUom committee of 1886 especially considered 
pooling, and of 149 persons whom it questioned, forty-two 
favored pooling generally, twenty-six favored legalized pools, 
forty-one pools with legal and other restrictions, and no witness 
offered any acceptable substitute for pooling. 

For these reasons that committee reported in 1886: 

"It would seem wiser to permit such agreements rather 
than by prohibiting them to render the enforcement and main- 
tenance of agreed rates impracticable." 

Further: 

"The committee does not deem it prudent to recommend 
the prohibition of pooling." And "The ostensible object of 
pooling is in harmony with the spirit of regulative legisla- 
tion." 

Still further: 

"The majority of the committee are not disposed to en- 
danger the success of the methods of regulation proposed for 
the prevention of unjust discriminations, by recommending 
the prohibition of pooling." 

The law that committee first submitted therefore pro- 
vided : 

"Said Interstate Commission shall especially inquire into 
that method of railway management or combination known as 
pooling and report to Congress what, if any, legislation is ad- 
visable and expedient upon the subject." 

Senator CuUom says that Judge Reagan of Texas, then 
chairman of the House Committee on Commerce, mainly de- 
feated this majority of witnesses, and the conclusions of his 
committee to legalize pooling as proposed in the act reported. 

Judge Reagan went thence to the United States Senate, 
and having thereafter become a railway commissioner of 
Texas, he frankly said: 

"Farther study has caused me to believe that the (5th) 
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section may be amended so as to benefit both the railroads 
and the people by allowing the railroads to enter into traffic 
arrangements with one another." 

Among other prominent men who have as frankly 
changed their views are Hon. Charles S. Smith, late president 
of the New York Chamber of Commerce; Hon. Simon 
Sterne, the counsel for the New York Board of Transporta- 
tion against the railways of New York, and others. 

Mr. Smith said: 

"Pooling certainly has some good points for shareholders 
and the public; it does prevent, to some extent, unjust dis- 
criminations; it aims to treat all alike." 

Mr. Sterne said of pools: 

"They have brought about a change for the better from 
that which prevailed before the pooling arrangements were 
made." 

Prof. Atwater of Princeton described pools as agree- 
ments among railways: 

"For each to accept as its share of the competitive business 
at a moderately remunerative rate common to all what shall 
be judged to be its just proportion by an umpire or board 
selected by them to make the apportionment." 

The attention of the first Interstate Commerce Commis- 
sion was promptly directed to this subject, and their first an- 
nual report said: 

"The schema of pooling rates, or the earnings from traffic, 
was devised and put in force ... as a means whereby 
steadiness in rates might be maintained." 

The same report further said: 

"The scheme was one which was made use of in other 
countries, and had been found of service to the roads." And: 
" . . . The absolute sum of the money charges exacted 
for transportation, if not clearly beyond the bounds of reason, 
was of inferior importance in comparison with the obtaining 
of rates that should be open, equal, relatively just, as between 
places and as steady as in the nature of things was practica- 
ble." 
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The Railway Commissioners of Kansas said in 1885: 
"Since the violent conflictions of rates consequent on 
rate wars between rival lines result usually in discriminative 
benefits to a few at the ultimate expense of the public, means 
should be taken lo at least moderate this disturbing element 
to the business interests of the country. As a means to this 
end, we venture to suggest that contracts or agreements be- 
tween rival companies to carry on interstate traffic upon 
common rates, providing those rates are reasonable and just, 
should be invested with a legal status and be enforceable with 
appropriate sanctions." 

The average rate for freight in that year was 1.036 cent per 
ton per mile. It was .839 of one cent in 1895, or but 80 
per cent, as much. 

Judge Cooley said: 

"The avowed purpose in pooling is to avoid ruinous com- 
petition between the several roads represented and the unjust 
discrimination between shippers which is found invariably to 
attend such competition. ... It may therefore be taken 
as agreed that, so far as pooling arrangements have the cor- 
rection of this subject in view, the purpose is commendable." 

He said further: 

"Without the aid of the law to enforce pooling arrange- 
ments it is not yet apparent that any scheme can be devised 
whereby the cutting of rates can be effectually prevented." 

He said in an address delivered to the Boston Merchants' 
Association, January 8, 1889: 

"The old pooling was never so harmful as some persons 
supposed, and was probably condemned by law more because 
of what it was feared it would become, or might become, 
than because of what it was." 

He also said to a convention of State Railway Commis- 
sioners in Washington, May 20, 1890: 

"It may seem altogether proper that the Government 
should make, or permit to be made, some provisions whereby 
the comparatively feeble road may be supported, not entirely 
by the resources of the district which it serves, but to some ex- 
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tent also by a tax upon the business or resources of other 
roads. A provision to this end is not uncommon." 

Charles Francis Adams said: 

"The practice known as pooling, which the Interstate 
Commerce Act inhibits, was merely a method through which 
the weaker railroad corporations were kept alive. To pre- 
vent excessive and unequal competition business was so di- 
vided that the less favored corporation had some share of traffic 
assigned it." 

Ex-Commissioner Walker said, June, 1893: 

"The pooling of freights or of earnings is the only prac- 
tice ever known in the history of the world, short of common 
ownership, by which such a resolute maintenance of rates as is 
justly required by law for the prevention of unjust discrimina- 
tion can be secured. In other words, it is seen at last that a 
fair division of competitive traffic would be an aid and sup- 
port to the regulative statute." 

The Minneapolis Board of Trade, in its appeal to Congress 
in 1892, said: 

"The railroad pool honestly administered is the natural 
balance wheel of interstate commerce." 

Prof. Hadley said to the Commercial Club of Chicago 
in April, 1894: 

"Pools were better administered in 1880 than in 1877, and 
better in 1886 than in 1880." 

In 1893 the United States Senate referred the subject to the 
Interstate Commerce Commission for reconsideration, where- 
upon the latter asked commercial bodies and others as to the 
advisability of amending the Interstate Act so as to legalize 
"pooling contracts which would tend to diminish unlawful 
discriminations." 

Eighty-nine (89) answers favored that proposition, or the 
entire repeal of the Interstate Act. 

In June, 1894, a conference of commercial interests in 
Washington, representing twenty-three States and eighty- 
seven trade bodies, unanimously recommended the passage of 
the Patterson bill, which has now been modified to more favor 
the public in the Foraker bill. 



42 YEAR BOOK OF RAILWAY LITERATURK 

After seven years of experience under the Interstate Act 
pooling was also indorsed — in Washington, December, 1894 
— by all the State railway commissions, except Minnesota, 
at which time it was resolved : 

"That competing carriers may safely be permitted to make 
lawful contracts with each other for the apportionment of 
their traffic or the earnings therefrom, provided conditions 
and restrictions are imposed which protect the public from ex- 
cessive and unreasonable charges." 

The most recent authoritative expression upon this sub- 
ject was that of the National Convention of Railroad Commis- 
sioners held in Washington in May, 1896, when Hon. J. H. 
Reagan of Texas, chairman, who had once so strongly op- 
posed pooling, reported as follows, after suggesting that "the 
Interstate Commerce Commission" be empowered "to make, 
regulate and maintain rates on interstate shipments of freight." 

"I have believed, and do believe, that the pooling o! 
freights and division of earnings could be authorized by law 
and so regulated as to prevent, to a large extent, if not entirely, 
railroad wars and unjust discriminations in freight rates, with 
advantage both to the railroads and to shippers." 

A separate report by Mr. Lape, of the Illinois Railway 
Commission, said of pooling: 

"... It would be a great benefit to the entire public, 
as well as the railroads." 

In the same report he said further: 

"I therefore give it as my opinion that a law should be 
passed legalizing the pooling of freight earnings by railroad 
companies, under the inspection and approval of the Interstate 
Commerce Commission. Because it would protect the weaker 
lines; protect railroad property as a whole; protect the smaller 
shipper as against unfair advantages possessed by the larger 
shipper, and would secure first-class railroads and railroad 
service for both freight and passengers, and in addition to all 
these advantages the working classes would unquestionably be 
benefited to a great extent." 

No objection was offered to either of these reports. 
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The Committee on Government Ownership, Control and 
Regulation of Railways reported to the same convention 
without dissent: 

"Congress must legalize pooling in order to make it an 
effectual remedy for rate wars." 

The National Board of Trade has twice recommended, 
such legislation. All these judgments received the approval of 
the House of Representatives in the Fifty-third Congress by a 
majority of fifty-six, and the Senate Committee on Commerce 
reported the bill favorably at the same session. 

As to experiences abroad, Mr. Acworth of London, said 
in the New York Independent (October, 1892) : 

"Certain it is that rate-cutting has been practically put to 
an end by an understanding between the companies which, 
like international law, has no sanction behind it except the 
agreement of the high contracting parties. . . . Over a con- 
siderable part of England the traffic is pooled. . . . 

"Some of these pools are subject to revision every ten 
years, others I believe to be agreements in perpetuity, but in 
this latter case they are, perhaps, more of the nature of parti- 
tions of territory than traffic pools." 

He also said in the same article: 

"To pools properly so-called there does not seem to be 
any popular objection. Indeed, within the last year the two 
great Scotch companies, the North British and the Caledonian, 
have agreed to a twenty-five years' pool of their traffic, and 
though there was a good deal of opposition in Glasgow when it 
was first announced, within the last few weeks the Glasgow 
traders have confessed that they were mistaken and that none 
of the ills which they anticipated have arisen. . . . But the 
fact is the public see what looks like competition going on 
all around them. As traders they see the canvassers of the 
different companies coming to them, hat in hand, and begging 
for traffic, promising a later departure, more careful handling 
and more prompt delivery, it may be more generous settlement 
of claims. As passengers they see the companies vieing with 
one another in improvements, in accommodations, in frequency 
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of service or increased speed, as well as in a score of details 
which make up the comforts of passenger travel. Accordingly, 
when the theorist comes along with his assurance that competi- 
tion is extinct and that pools have done the mischief, they are 
apt to shrug their shoulders and take not much notice." 

One feature of American railway rates is too often for- 
gotten. It is alleged that they are usually made arbitrarily, 
and are excessive, whereas it is believed that, aside from the re- 
duced tariffs due to natural competitive forces, and the changes 
wrought in local rates by the long and short haul clause of the 
Interstate Act, 95 per cent, of all other rates have been reduced 
to their present low bases by conference, discussion, trial, 
change and ultimate agreement between the large producing 
and consuming interests of the country and the railways, so 
that the interstate rates now published and filed substantially 
meet all the requirements of powerful competition and of the 
law, and have the public approval. At all events, no appreci- 
able percentage of the rates is complained of on that score. 
Secret and preferential reductions from such rates should, 
therefore, the more promptly cease ; yet while asking means to 
that end from the national legislature there should also be a 
closer supervision of railway management by railway financiers, 
owners, and officers. 

While many of the difficulties which embarrass the rail- 
ways could be corrected by the sterling good faith which char- 
acterizes the management of English railways, the equality of 
their lines in distance and facilities, their short distances and 
dense traffic, all make it easier to maintain their rates on faith, 
yet they have had their periods of distinist and wrong. The 
dissimilarities in our conditions, the vast extent of our country, 
our long railway distances and extended systems, the greater 
differences in the facilities and strength of American railways 
and the strong rivalries of interior and exterior water carriers, 
etc., require that good faith be supplemented here by legisla- 
tive sanction and safeguards. 

In the case of the Omaha Board of Trade against various 
railways. Judge Cooley said: 
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"If a rate when made by one company as a single rate 
would in law be unobjectionable, it would be equally so when 
made by several as a joint rate. The policy of tlie law and the 
convenience of business favor the making of joint rates, and the 
more completely the whole railroad system of the country can 
be tre^ed as a unit, as if it were all under one management, 
the greater will be the benefit of its service to the public and the 
less the liability to unfair exactions/' 

This is all the most perfect pool could do. The foreign 
railway rate and pool policy accords with his wise utterance, 
and these articles will conclude with that review. 

VII FOREIGN RAILWAY RATES AND POOLING. 

English public railway policy was best stated by the Royal 
Commission of 1867, which inquired into the charges, rates and 
tolls of British railways : 

"We are of the opinion that a sound principle to act on, in 
the matter of working and traffic agreements between railway 
companies, is to allow any companies to enter ioto them with- 
out reference to any tribunal, upon the sole condition that the 
particulars should be made public in the locality and that they 
should be terminable by either party at the expiration of lim- 
ited periods. If any such agreement contained anything con- 
trary to the rights of the public, the Court 01 Common Pleas 
should have a power of setting it aside at the instance of the 
Board of Trade." 

"Railway Rates, English and Foreign," by J. Grierson, 
manager of the Great Western Railway (London, x886), said: 

"Agreements for the division of traffic, or for 'pooling,' as 
they are termed in the United States and Canada, are not un- 
known in this country. Some have been sanctioned by Parlia- 
ment, others have been made between the companies without 
any express Parliamentary authority, and have been carried 
out. Mr. Gladstone made in 1851 an award apportioning, for 
five years, the receipts for traffic carried between London, York, 
Leeds, Sheffield, etc., between the Great Northern and London 
& Northwestern and Midland railways. In 1857 he made a 
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further award determining, for fourteen years, the proportions 
in which the proceeds from passenger and goods traffic be- 
tween the same and other places were to be divided be- 
tween those companies and the Manchester company." 

"The Working and Management of an English Railway" 
(1891), by George Findlay, manager of the London &^North- 
western Company, said: 

"There is another plan which railways sometimes adopt 
which is known as 'Percentage Division of Traffic,' and which 
is carried out in the following manner: 

"Supposing that there is a certain traffic to be conveyed 
between two towns or districts, and that there are two or more 
railway companies, each having a route of its own by which 
it is enabled to compete for the traffic. An agreement is come 
to and the receipts derived from the whole of the traffic carried 
by all routes shall be thrown into a common fund, and that 
each company shall be entitled to a certain percentage of the 
whole. 

"The percentages are usually adjusted on the basis of past 
actual carryings." 

"The Railways and Traders," by W. M. Acworth (Lon- 
don, 1891), said: 

"Companies have combined and do combine every day, 
but for all that they have competed, do compete, and, as far 
as we can see at present, are likely to continue to compete to 
the end of the chapter. Will any Lancashire trader go into the 
witness-box and declare that the Lancashire 81 Yorkshire and 
the Northwestern never make any attempt to get hold of each 
other's traffic? And yet all the world knows that, from a time 
whereof the memory of man runneth not to the contrary, these 
two companies have agreed to divide the traffic at competitive 
points." 

He further said : 

"The much discussed Continental Agreement between the 
Southeastern and the Chatham & Dover, which settles the 
proportions in which the two companies are to share the re- 
ceipts for all traffic to the Continent passing over their lines is 



RAILWAY POOLS— BLANCHARD. 47 

solemnly scheduled to an act of Parliament and has been 
judicially considered by every court in the country up to and in- 
cluding the House of Lords. Yet is it not matter of common 
knowledge that the Southeastern and the Chatham each fight 
their hardest to divert the stream of traffic from the rival line?" 

A prominent case of Hare v. L. & N. W. Ry. Co. grew 
out of the fact that: 

"Independent conterminous routes agreed to divide the 
profits of the whole traffic in certain fixed proportions calculated 
on the experience of ^ past course of traffic. It was held that 
such an agreement, being bona fide, was not ultra vires." 

Wood, on Railroads (London, 1894), said of this case: 

"A shareholder applied, though after several years of ac- 
quiescence, for an injunction to restrain the companies from 
carrying out the agreement. The application was refused. The 
vice-chancellor considered not only that on principle such an 
arrangement was legal, there being nothing prejudicial to 
either the shareholders or the public, but also that he was con- 
cluded by the judgment of Lord Cottenham of the Court of 
the Queen's Bench in the Shrewsbury case." 

The same authority said generally: 

"In England it is held that 'pooling' contracts or arrange- 
ments between competing roads, by which they agree to divide 
their joint earnings upon certain classes of business, or even 
their entire earnings, are legal and valid, where it does not ap- 
pear that the interests of the shareholders or the public are 
prejudiced thereby." 

The "Mogul Steamship Company, Lim., v. McGregor, 
Gow & Co. et al.," grew out of a contract limiting the num- 
ber of ships to be run in a certain service. Lord Bramwell 
said of this, in 1892: 

"It does seem strange that to enforce freedom of trade, 
of action, the law should punish those who make a perfectly 
honest agreement with a belief that it is fairly required for 
their protection." 

Hon. Thomas M. Cooley, the first chairman of the Inter- 
state Commission, said January 8, 1887: 
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"Pooling arrangements have been sustained in Great 
Britain. One of the cases passed upon was a pooling arrange- 
ment between stevedores; another was between competing 
railroads. Vice-Chancellor W. Page Wood said, among other 
things: 'It is a mistaken notion that the public is benefited 
by pitting two railroad companies against each other until 
one is ruined." 

Prof. Hadley, of Yale College, testified in 1885 before 
the Senate Select Committee on Interstate Commerce, as fol- 
lows: 

"It is a noticeable fact that at the time when the first 
series of attempts was made to check discrimination in Eng- 
land the first pools were arranged." 

He more comprehensively testified: 

"It may be stated as a fact of history that no nation has 
succeeded in prohibiting discrimination and pooling at the 
same time. I should be willing to go further, and say that, as 
far as I know, no law has been permanently effective in pro- 
hibiting or discouraging either discrimination or pooling, ex- 
cept in so far as it at the same time indirectly or directly en- 
couraged the other. On the Continent of Europe the worst 
forms of discrimination, the worst abuses from which we 
suffer, are, in general, efficiently prohibited, but it is generally 
by an organized system of pools of whose completeness we 
have no conception in this country, pools that are not merely 
recognized by law, but enforced by law. The State itself enters 
into such pooling contracts on account of its own lines with 
private lines." 

Senator Piatt, of Connecticut — "To what countries do 
your remarks apply?" 

Mr. Hadley — "Chiefly to France, Belgium and Austria, 
also to a less extent to Switzerland and Italy. In France they 
have never recognized railroad competition as a principle, and 
scarcely have had it in practice at any time; but in Belgium 
and Germany they have tried railroad competition, and what 
is all the more striking, have given it up as producing discrim- 
inations only to be avoided by pools. About the year i860 the 
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railroad system of Belgium was partly in government hands 
and partly in the hands of special private companies. The 
private companies had longer lines, but the government had 
unity of management and had had the chance of first laying 
out. its railroads and choosing the best routes. The result 
was an extremely even system of competition. Competition 
produced the same effects it has produced in America — 
good and bad. It tended to the rapid development of the 
country. It caused railroad rates to become lower in Belgium 
than they were or had been in any other part of Eitrope, or 
any other country except the United States. On the other 
hand, it caused all sorts of oppressive preferences, special 
rates, special contracts with private individuals; the govern- 
ment itself, in spite of all the central authority could do, be- 
ing a worse sinner than any of the private lines in the matter 
of giving special rates to individuals. The people wouli not 
stand that the government road should not make money, while 
a private road, apparently not quite so well situated, should 
make money. They tried to prohibit the competition of pri- 
vate lines by law. It was partly ended by the absorption of 
the competing lines and partly by pooling arrangements. 

"There is one large private company, the Belgian Grand 
Central, that has a most inflexible pooling contract with the 
Government. 

"In Germany, also about the year 1870, there was a toler- 
able equality, in Prussia particularly, between the State rail- 
roads and the competing private lines, and there was also a 
system of discriminations. Just in so far as the State either 
consolidated with private railroads or entered into pooling 
contracts with them the discriminations were abolished, but 
not until then. They never had discrimination so badly in 
Germany as we have in America, or as badly as they had in 
Belgium even, but they had some, and it was only abolished 
by consolidation and pooling. 

"At present the Prussian Government owns practically 
all its railroads, but there was a time when it had large 
pooling arrangements with private lines. 

(4) 
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"The Austrian Government and the private railroad men 
have come to the conclusion that the only way they can pos- 
sibly abolish discrimination is by systems of pooling. The two 
main cities, Vienna and Budapest, the capitals of Austria and 
Hungary, are connected by two railroads and the river Dan- 
ube, one of these railroads having been built by the State. 
As soon as the second railroad was made there was this divi- 
sion made, which included the State road and second road and 
the water route, each carrying its percentage, although the water 
route was a natural water course, . . . and so anybody who 
said he would not go into a pool would be considered to be a 
very strange man, and a man who was making trouble. 

"A still stronger instance, perhaps, is the Arlberg Tun- 
nel. Before they had opened that road they made a per- 
centage division between that and the existing roads by divid- 
ing tfie traffic at each end of the tunnel. The parties to this 
division were the Austrian State railroads, Austrian private 
railroads. Bavarian railroads, two or three Swiss private com- 
panies, railroads in other South German States and several 
French companies that formed remote connections. They 
state themselves in all that is written on the subject, that the 
only way of avoiding discrimination between competing 
points is by such percentage divisions, with the authority of 
the Government." 

Prof. Hadley said later in his work on "Railroad Trans- 
portation" (1886): 

"With all the police power which the German Government 
controls, a power a hundredfold greater than anything we 
have in this country, and with all its dread of irresponsible com- 
binations, it seems that pools are not a thing which can be 
prevented, and that the only way to control them is to recog- 
nize them as legal and then hold them responsible for any evils 
which may arise under their management." 

Speaking of the governments of central Europe, he said : 

"To secure obedience to this (prohibitory) system they 
must take away the temptation to violate it. This can only 
be done by a system of pooling contracts. These are accord- 
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ingly leg^alized and enforced. They are carried on to an ex- 
tent undreamed of in America. They have both traffic pools 
and money pools. There are pools between State roads and 
private roads, between railroads and water routes." 

The committee of the German Empire reported, prior to 
to its purchases of its main railway lines: 

"The uniting of the property, of the traffic and of the man- 
agement of the inland main lines under the strong arm of the 
State, are the only efficient and proper means to solve the 
task." 

This clearly is a governmental "pool." 

This long study, these concurrent conclusions and the 
clearly just and beneficial mercantile as well as railway 
results, which followed these policies in those great countries, 
cannot be ignored by denunciations and arbitrary declarations 
of our dissimilar conditions, which really differ only because 
they are more complicated, because our rates average not more 
than two-thirds those which prevail in those nations under 
their enforceable contracts, and because instead of jealous na- 
tions which there assisted the solution, we presumably have 
harmonious States which should aid us. 

Any act or amendments which substitute th'eories for 
these actual carrying and commercial experiences throughout 
the world, and paradoxes for principles, will continue imprac- 
ticable, ineffectual and hurtful to consistent carriers and 
patrons. 

Senator CuUom said in the Independent, in October, 
1892: 

"The stockholder in a railroad corporation owns his 
stock as fully and is entitled to as much consideration in respect 
to his rights as if he were a stockholder in any other enter- 
prise, and the State is bound to respect those rights." 

Addressing a committee of Parliament in 1872 on behalf 
of railway interests, the younger Stephenson said : 

"What we want is a tribunal competent to judge and 
willing to devote its attention to railway subjects only. We 
do not impute to Parliament that it is dishonest, but we im- 
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pute that it is incompetent. Neither its practical experience, 
nor its time, nor its system of procedure, is adapted for rail- 
way legislation. . . . What we ask is knowledge. Give 
us, we say, a tribunal competent to form a sound opin- 
ion. Commit to that tribunal, with any restrictions 
you think necessary, the whole of the great questions ap- 
pertaining to our system. Let it protect private in- 
terests apart from railways ; delegate to it the power of enforc- 
ing such regulations and restrictions as may be thought need- 
ful to secure the rights of private persons or of the public; de- 
volve on it the duty of consolidating, if possible, the railway 
laws and of making such amendments therein as the public 
interests and the property now depending on the system may 
require; give it full delegated power over us in any way you 
please; all we ask is, that it shall be a tribunal that is impartial, 
and that is thoroughly informed; and if impartiality and in- 
telligence are secured, we do not fear the result." 

This is as applicable to-day and to us as it was then to 
England. 

May we not, therefore, soon say with Von Humboldt, that 
the: 

"Chasms which divide facts from each other are rapidly 
filling up?" 



The Trans-Missouri Decision. 

BY GEORGE R. BLANCHARD. 

"... The more things improve, the louder become the 
exclamations about their badness ... In proportion as the 
evil decreases, the denunciation of it increases; and as fast 
as natural causes are shown to be powerful there grows up 
the belief that they are powerless." — Herbert Spencer in "A 
Plea for Liberty:' 

"Let the country make the railroads and the railroads 
will make the country." — George Stephenson. 

"All we ask is that it shall be a tnbunal which is impartial 
and that is thoroughly informed." — Robert Stephenson. 

"I still cling to tiie simple faith that even in legislation 
it's a good thing, before making laws, to know what you 
are making laws about "-^CAarfe^ Francis Adams. 

The recent Trans-Missouri decision of the Supreme 
Court, by a majority of one, held that the Anti-Trust Act of 
1890, which declared illegal "every contract, combination in 
the form of trust or otherwise, or conspiracy in restraint of 
trade or commerce among the several States, etc.," applied 
to a railway association contract; the langfuage of the opinion 
being that 

"... without proof of the allegation that the agreement 
was entered into for the purpose of restraining trade or com- 
merce or for maintaining rates above what was reasonable . . ." 

"The necessary effect of the agrement is to restrain trade 
or commerce, no matter what the intent was on the part of 
those who signed it." 

Of sixteen judges who passed upon some phases of this 
general issue, ten substantially sustained the railway's con- 
tention. That five of those sixteen were upon the Supreme 
Bench of course gave effect to its major opinion; but the 
narrow majority of that court and the large adverse number 
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in the lower courts have justified the strong public interest 
and comment with which the decision has been received. 

Aside from that view, the more than usually important 
legal questions involved in this judgment affect great issues 
and policies; and, so far as the railways are concerned, it 
will continue to be strongly questioned : (a) Is the Anti-Trust 
Law constitutional? (b) Did Congress intend it to apply to 
railways and does it so apply? (c) If it does embrace 
them, did the court differentiate justly between reasonable 
and unreasonable restraints of trade? (d) Do railway agree- 
ments having similar piuposes unreasonably restrain com- 
merce? (e) If so, are not the things declared by the Anti- 
Trust Law as misdemeanors, crimes which constitutionally 
entitle those accused to trial by jury? 

However these contentions may be ultimately decided by 
the courts, legislative relief should and will be earnestly 
sought. 

Section 5 of the Interstate Commerce Act of 1887 for- 
bade the pooling of freights; and the pending judgment of 
the Supreme Court may forbid any other rate agreements. 
This will leave no recourse but individual railway action, which 
is always diverse and antagonistic. It is not the purpose 
to discuss now this estoppel of freedom of reasonable contract 
in a nation dedicated to liberty, nor the striking contrasts 
between the protection of reasonable railway rights in Europe 
and the lack of due legislative protection in America; but the 
comparison is naturally attracting American capital and that 
of other nations to the greater security which other and wiser 
countries offer. Nor is it my present intention to argue that 
our railways are entitled to greater protection than they have 
received because they represent the nation's greatest material, 
fiscal and employing interests, charge the lowest rates, pay 
the highest wages, and receive smaller dividends than any 
other railways in the world, while receiving the least legislative 
consideration. 

From the Granger cases of twenty or more years ago 
until now, various popular phrases have much influenced the 
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public mind, such as: "Oppression and monopoly," "Qothed 
with a public interest," "Public policy," "To destroy compe- 
tition," "Combinations of capital," "The rights of shippers;" 
and now the shibboleth is, "In restraint of trade." 

When the railways have pleaded that these maxims con- 
vey mutual meanings and rights, and that transportation com- 
petition differs from mercantile rivalry, they have been con- 
fronted with definitions by legislatures and courts interpret- 
ing those watchwords to mean that the rights of the public 
to manage railway property should be enlarged while those 
of its owners should be lessened, until now, regardless of 
all former guises, the armies of socialism, reinforced by the 
pending decision, are advancing these old banners toward 
dangerous business policies against which no changes of im- 
port tariffs or policy of finance can restore commercial con- 
fidence. Unrest, consequently, walks everywhere. 

I therefore argue the public necessity and equity for le- 
galized railway compacts; that they do not and will not un- 
reasonably restrain trade or commerce; and that their intent 
is an important feature of their creation, in practice if not 
in law. The necessity for such associated railway action has 
been repeatedly indorsed by governmental witnesses. 

The CuUom report of 1886 said: 

"A basis of fixed rates would seem to depend upon a gen- 
eral predetermination of the rates to be established by the 
carriers interested. It seems necessary, therefore, to leave 
a way open by which such agreements can be made, in order 
to avoid the constant friction that would otherwise be occa- 
sioned." 

Pursuant thereto, the Interstate Act, at the date of the 
Supreme Court decision, forbade the pooling of freights, but 
in Section 6 required, 

"that every common carrier subject to the provisions of this 
act, shall print and keep open to public inspection schedules 
showing the rates and fares and charges for the transportation 
of passengers and property which any such common carrier has 
established,'* and that "no advance shall be made in the rates, 
fares and charges which have been established and published 
as aforesaid . . . except after ten days' public notice." Also 
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that "... reductions in such published lates, fares or charges 
shall only be made after three (3) days' pubUc notice." 

And penalties were provided for neglect or refusal to so 

publish rates, fares and charges. 

The same section further said: 

"It shall be unlawful .... to charge, demand, collect 
or receive from any person or persons a greater or kss com- 
pensation . . . than is specified in such published schedule 
of rates, fares and charges." 

These provisions of law stood as governmental instruc- 
tions, directing the manner in which the railways should in- 
dividually prepare, issue and proclaim their freight and pas- 
senger charges. That they all published like rates was a further 
public advantage. 

The first Interstate Commerce Commission especially 
considered the relation of railway associations to itself; and, 
with the eminent constitutional lawyer, Hon. T. M. Cooley, 
at its head, that body said in its first annual report: 

"To make railroads of the greatest possible service to the 
country, contract relations will be essentisJ, because there would 
need to be joint tariffs, joint running arrangements and inter- 
change of cars, . . . some of which were obviously beyond 
the reach of compulsory legislation." 

The same report said that: "Some regulations, in addi- 
tion to those made by the law, are almost, if not altogether, 
indispensable. . . . An association of officers or agents is 
made the means of bringing about the desired unity of 
action." 

These conclusions were based upon the proposition, ap- 
parent at the outset, that all traffic, whether large or small, 
passing between competitive points, must be shared by two 
or more traders and by two or more carriers between such 
points. 

Harmony in determining their transportation rates and 
relations is clearly preferable to strife; for, in whatever view 
considered, competition is made honorable; and the parity 
of rates required by the common law, by the statutory law, 
and by the interests of the public, can be accomplished only 
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by discussion, concession and agreement between them. The 
law alone cannot achieve this result or defeat it; and the co- 
operation of the railways, after conferences with forwarders, 
has been found the only means by which this trade and trans- 
portation equality can be secured. 

The practical application of the law and this status should 
be made clear. There are ten railway routes from Chicago 
to New York which may hold different views as to proper 
rates and classifications between these traffic centers. Be- 
fore they can announce and publish equal rates they must har- 
monize those differences; otherwise, their charges would be 
different, discriminating and chaotic, and would disturb trade 
as much as if the same differences existed on one route. The 
latter being forbidden by law, the former is at least commer- 
cially undesirable, even if legal. The same Chicago lines 
may also differ as to the rate relations of Chicago to Mil- 
waukee, etc., on the north, and as to Peoria and St. Louis, 
on the south; and similarly those cities may differ with 
Chicago. 

Unless, therefore, agreements are arrived at astothe proper 
rates at each point and the relative rates to and from adjacent 
cities, additional disasters to trade may, and restraint of trade 
will, result from such geographical dissensions, rates may be- 
come irregular and unprofitable, and some shippers and points 
will be preferred, to the detriment of others. 

Merchants must also have foreknowledge upon which 
to base their trade calculations; otherwise, sales of grain, 
merchandise, etc., and the relations of the carrying rates to 
such transactions would be purely conjectural. Rates so in- 
dividually made would surely prove discriminating; and peti- 
tions would promptly go to Congress to save trade from 
such disastrous favoritism. The railways must also prede- 
termine what charges they will require forwarders and trav- 
elers to pay for transportation services; otherwise, not only 
will some shippers from the same points be put at a disad- 
vantage with others, but the merchants of Chicago, for ex- 
ample, might be discriminated against by lower rates from 
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St. Louis, which would control the eastward business of cities 
farther west. 

Further geographical necessities arise. The relations of 
destinations to each other must be as clearly defined as the start- 
ing points. Suppose, as an extreme example, that the shortest 
all-route from St. Louis to the seaboard being to Baltimore, 
that route fixed the export grain rates without relation to 
or regard for the routes or shippers from Chicago to New 
York or Boston, by which means the competitive grain 
traffic from beyond the Mississippi was controlled, great 
wrong would be wrought; and St. Louis and Baltimore would 
enjoy preferences which would ruin other merchants, cities 
and districts. For this reason section 3 of the Interstate 
Act declares it "unlawful for any common carrier ... to 
make or give any undue or unreasonable preference or ad- 
vantage" in favor of any "locality." But how can these pari- 
ties be arrived at except by railway agreements? 

Multiply these illustrations by the complications upon 
180,000 miles of railway which, in 1895, moved 764,000,000 
tons of freight and carried 544,000,000 passengers — a, large 
majority of each being competitive — and the necessity for 
conference must be apparent 

Add the rivalries of oceans, lakes, rivers, canals, and 
the need to adapt railway rates to such competitions, and 
the mere mention of these complex conditions should show 
the necessity for conference, harmony, foreknowledge, and 
the due observance of equal and reasonable competitive rates, 
involving "agreements," "understandings," or "conferences." 

Associations were organized resting upon the good faith 
of the parties, to prevent discriminations to favored shippers 
and to establish not only common rates, but common classi- 
fications, rules, regulations, terminal charges, and fares in 
all the respects which constitute essential elements of carry- 
ing equality. They were also, of course, intended to avoid 
unwarranted depletions of the rates and fares to which the 
carriers are reasonably entitled. 

Have such associations unreasonably restrained com- 
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merce? Each of the numberless seekers after drawbacks 
regards a refusal to concede the preference he solicits as a re- 
straint upon his trade; but in no other sense can railway asso- 
ciations be so regarded, because their primary purpose is to 
abolish such preferences and to extend all fair trade. No 
railway company is so ignorantly managed as to contract 
or strive for the restraint of business. They labor in and 
out of season, by fair, and sometimes by questionable, means, 
to enlarge commerce, to better their own conditions and 
those of their patrons, and to improve their relations to 
the public as the quickest way to financial and traffic emi- 
nence. They have sought, and should seek in equity and 
law, to restrain those wrongful practices which are falsely 
denominated "competition," which proceed from strife, con- 
cealment and favoritism, and to correct the endeavors of 
unscrupulous merchants to defeat the rates, classifications 
and rules adopted for the common public and railway ben- 
efit. They have sought to enlarge rather than to restrain 
trade by increasing the proportions of traffic carried in 
through cars, which, being originally taken locally from point 
to point, encountered transfers, delays, different local rates, 
bills of lading, classifications, rules and charges. They have 
greatly accelerated the movement of freight and passengers, 
made uniform through bills of lading and waybills, issued 
through tickets and baggage checks, and established common 
inspections to ascertain that accurate weights were charged. 

They have equalized and given to local stations rates cor- 
responding with through points. They have adjusted differ- 
ences with water routes. They have sought to harmonize 
rather than to destroy. 

Between the Mississippi River and the seaboard, and 
north of the Ohio River, there are approximately 10,000 
points between which through rates and bills of lading are 
given. A majority of these places being actually or commer- 
cially competitive, the various railway interests convene and 
determine the due rate relations of each to the other. If 
each railway at each competitive point exercised an individual 
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right to make its own arrangements regardless of the others, 
legalized commercial chaos would result. It is due to the 
railroads, and not to the law, that this anarchy of rates does 
not now prevail. They have, therefore, done more to remove 
trade restraints and enlarge and equalize internal and external 
commerce than all the other policies, laws and agencies of 
the nation. 

Such agreements upon railway rules and rates are there- 
fore more essential to the public interest than are the uni- 
form orders of the Secretary of the Treasury to the collectors 
of internal revenue and of customs at the different ports, or 
the instructions of the State Depa.rtment to its consular 
agents. 

The observance or enforcement of all law is aided, if 
not accomplished, by associations which cooperate with law. 
Witness the associations for the prevention of crime, the 
aid of charity, the diffusion of knowledge, etc. These reach 
many questions which the law cannot touch. The New York 
Chamber of Commerce is an influential instance. 

It is more needful that railways sliould have associated 
relations than that the great cities should have clearing 
houses for their banks or stock exchanges, produce ex- 
changes and boards of trade, to establish standards of mer- 
cantile honor, quality of goods and essential rules of pur- 
chase, sale, delivery, etc. They are as necessary in some 
form as that townships should be subordinate to the county, 
the counties to the State, and the States to the Federal Union. 
It is as desirable that the railways should be represented by 
clearly defined organizations and delegates to provide regu- 
lations, tariffs, etc., as it is that the House of Representa- 
tives should exist to define rules for the conduct of public 
business, and to fix and change import, export and internal 
tariffs. The import tariff is not so important as railway 
tariffs, being less complex and affecting fewer nations and 
people; yet it requires months of conference and forbearance 
to arrive at any desired result. Can the railways with a 
larger issue do less? 
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When the Interstate Commerce Law tcx)k effect there 
were over thirty freight classifications in vogue, which are 
now substantially reduced to four governing schedules. 

The value of associations has also been shown in the 
compilation and issue' of statistics. A prominent instance 
has recently transpired in the contention of the New York 
Produce Exchange that the differential rates to ports south 
of New York are unduly great. Certain data were called 
for in that case which could not have been submitted had 
not the associations kept them. 

There were originally more than twenty corporations 
between Chicago and New York in the Lake Shore and New 
York Central route, each possessing (and still retaining) legal 
powers to charge reasonable local rates and impose local regu- 
lations. Conference and associations have unified these routes 
and rates more in the public interest than to the benefit of 
the railroads. They have provided for the more speedy 
transit and greater convenience of the carriage of express 
matter and the mails. They have equalized the localities on 
the Atlantic, and have harmonized the competitions of the 
Pacific Coast points. They have endeavored to equalize 
routes of unequal facility by a regulated system of differential 
rates. They make bills of lading issued in Hong Kong re- 
deemable in Bremen. 

Associations are the most valuable adjuncts of the In- 
terstate Commerce Commission. Without their aid the Com- 
mission cannot possibly solve its problems or accomplish its 
tasks; with their help it may do so. Were the public to 
choose wisely which to abandon, it had better dissolve the 
national Commission, because to wipe out all forms of vol- 
untary railway organization — ^which, more than law, main- 
tain necessary methods of trade — ^would be to throw the 
business of the country into a chaos from which the Inter- 
state Commission itself could not evolve order. The advo- 
cates of the dismemberment of such associations know lit- 
erally nothing of the great services they have rendered the 
public. It is also a delusion to suppose that they limit com- 
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petition. True railway rivalries are more active under asso- 
ciations than without them, because they stop competition and 
substitute the higher rivalry of improved facilities and re- 
bates. As well say that the Senate stops intellectual or local 
rivalry because it is a body representing competitive States. 

The opinion of the minority of the Supreme Court in the 
Trans-Missouri suit states this case clearly as follows: 

"That the interstate commerce rates, all of which are con- 
trolled by the provisions as to reasonableness, were not in- 
tended to fluctuate hourly and daily as competition might 
ebb and flow, results from the fact that the published rates 
could not either be increased or reduced except after a speci- 
fied time. It follows, then, that agreements as to reasonable 
rates and against their secret reduction conform exactly to 
the terms of the act." 

The following cogent reasoning was added: 

"Suppose three joint lines of railroads between Chicago 
and New York, each made up of many roads. How could a 
joint rate be agreed on by the roads composing one of these 
continuous lines, without an ascertainment of the rate ex- 
isting on the other continuous line? What contract could be 
made with safety for transportation over one of the lines 
without taking into account the rate of all the others? There 
certainly could be no prevention of unjust discrimination as 
to the persons and places within a given territory unless the 
rates of all competing lines within the territory be considered 
and the sudden change of the published rates of all such 
lines be guarded against." 

The minority opinion used these words, italicized as 
quoted: 

"In view of these facts, when the Interstate Act expressly 
forbids contracts and combinations between railroads for pooling, 
and makes no mention of other contracts, it is clear that the 
continued existence of such contracts was contemplated, and 
they are not intended to be forbidden by the act." 

Those associations existed when the Anti-Trust Law of 
1890 was passed and were not prohibited by it 

The opinion further says: 
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"It is . . . therefore not to be denied that the agreement 
between carriers, the validity of which is here drawn in 
question, seeking to secure uniform classification and to pre- 
vent the undercutting of the published rates, even though 
such agreements be made with competing as well as joint 
lines, is in accord with the plain text of the Interstate Com- 
merce Act. . . . 

"The judicial declaration that carriers cannot agree 
among themselves for the purpose of aiding in the enforce- 
ment of the provisions of the Interstate Commerce Law, will 
strike a blow at the beneficial results of that act, and will 
have a direct tendency to produce the preferences and dis- 
criminations which it was one of the main objects of the act 
to frustrate. The great complexity of the subject, the 
numerous interests concernec} in it, the vast area over which 
it operates, present difficulties enough without ... it being 
advisable to add to them by holding that a contract which 
is supported by the text of the law is invalid, because, al- 
though it is reasonable and just, it must be considered as in 
restraint of trade." 

The second annual report of the Interstate Commerce 
Commission took the ground that traffic associations were 
not merely permissible, but desirable. It said: 

"While the Commission is not at this time prepared 
to recommend general legislation toward the establishment 
or promotion of relations between the carriers that shall bet- 
ter subserve the public interest than those which are now 
common, it must nevertheless look forward to the possibility 
of something of that nature becoming at some time impera- 
tive. . . . Without legislation to favor it, little can be done 
beyond the formation of consulting and advisory associa- 
tions." 

A careful study of public comments upon the recent 
decision fails to show that any public or trade body has 
approved the application of the Anti-Trust Law to railroads. 
It is also a marked feature of the discussion that the actual 
users of the railways do not demur to the rates now in force 
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nor to the rules or regulations applying thereto which are 
condemned by the decision. 

In contemplating the alternative which will be forced 
upon the railway companies if the Supreme Court decision be 
maintained, it is proper to say that while pooling has been 
commended and resorted to abroad, was recommended by the 
Cullom committee, and has been indorsed by the most emi- 
nent railway experts of this and other countries, it remains 
forbidden here by law. If it continue forbidden, and the rail- 
ways are to be interdicted from forming traffic associations, 
what remains for railways and public protection, in their 
mutual relations? If the railway companies may not meet 
and agree upon mutual rates, fares, rules, conditions, classi- 
fications, tickets, liabilities for persons and property, excur- 
sion rates for great public occasions, times of trains, etc., 
in what condition are they and the public to be left? The 
resultant differences of condition would introduce more un- 
certainties into all commercial conditions, would lead to more 
preferences and discriminations, and constitute a greater re- 
straint of trade than if competitive lines agreed to and pub- 
lished common rates, fares and rules. Forwarders and re- 
ceivers and travelers engaged in actual contact with this 
problem all know that practical freedom of trade is not to 
be obtained by its legal restriction, and that the liberty of rea- 
sonable contract, which has, from time immemorial, justi- 
fied proper agreements, has secured that parity of railway 
conditions which is the first essential of freedom of trade, the 
removal of restraint and the stoppage of favoritism. 

The case may therefore be briefly stated to be, that the 
majority in interest of mileage, earnings, dividends and ton- 
nage should control and determine reasonable rates and fares. 
The recent decision exactly reverses this sound principle, 
and gives to one and the weakest line, whether in facilities 
or morals, not only the power which it might formerly as- 
sert, but now the apparent legal right and duty to determine 
its rates, and therefore the rates for all other shippers and 
railways between the points whereat such line competes. 
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For no one will pay more than the lowest rates. There 
is no corresponding instance of the power of a minor- 
ity in any trade or commercial exchange of the world; and 
any legal decision under which one company may thus fix 
the charges for all others, introduces elements of uncertainty, 
speculation and danger to which the public attention cannot 
be too frequently attracted, and for which a legislative rem- 
edy cannot be too .persistently demanded or speedily granted. 

Judge Cooley, in his address to the National Conven- 
tion of State Railway Commissioners at Washington, March, 
1891, said: 

"... One of the most important things to be accom- 
plished in the regulation of railroads is to secure steadiness 
of rates. ... I mean the sort of steadiness that makes 
changes only in the proper direction, and when it does make 
them does so deliberately, carefully, after consideration of 
all the interests involved, and after such reasonable notice 
to the public, as well as to the railroad interests, as will en- 
able due provision to be made by others to prevent heedless 
loss and injury therefrom." 

He also said in an article entitled "Legal View of Pooling,'* 
January, 1887: "It will be as wise for the State to encourage 
and protect whatever in corporate arrangements is of ben- 
eficial tendency as it will to suppress what is mischievous." 

Everything which is right is assailed by something which 
is wrong. The maintenance of a right, therefore, always in- 
volves the restraint of a wrong; but when, as in the Supreme 
Court decision, the reasonable rights of carriers are restrained 
and the wrongs of discrimination encouraged under the cloak 
of individual action, a reversal of equity and legal precedents 
is exhibited which merits the searching public review it is 
now receiving. 

Charges of trade restraint against associations which do 
not restrain but extend traffic; allegations that they discrim- 
inate, when they are formed to stop discrimination; trans- 
portation agreements adjudged, without proofs, to be en- 
tered into to increase rates, whereas they constantly reduce 

(5) 



66 YEAR BOOK OF RAILWAY LITERATURE. 

them; assertions that railway organizations oppress produc- 
ers, when they really extend the markets for their products; 
and unsupported assertions of detriment to trade which arc 
promptly disproved by evidence of benefits — these are some 
of the paradoxes of unintelligent arguments against Amer- 
ican railways, which legislatures, trade bodies and courts have 
too long heeded and which they should now analyze and 
dismiss. 



The Pooling of Railway Earnings. 

BY ALDACE F. WALKER. 

The subject of railway pools presents two* aspects, one 
theoretical and the other practical. Considered theoretically, 
it involves the question of competition and the reflation 
of competition. In some respects the attitude of the rail- 
ways is the same as that of other industries in relation to 
this question, and in other respects it is quite different. When 
the great principle of laissez faire became recognized as the 
proper attitud-e of legislation to business, a thousand hamper- 
ing shackles were removed, especially in respect to the mat- 
ter of competition. When governments decided to let busi- 
ness alone, without repression and without favoritism, com- 
petition became the ruler of business methods. During the 
nineteenth century it has been an accepted theory that the 
utmost stringency of competition must be insisted upon as 
essential to the public welfare. There is a sense in which 
the current phrase is true, that "competition is the life of 
trade;" and it has very often been declared to be a corollary 
therefrom that anything which interferes with' competition 
in the slightest degree is contrary to public policy, and must 
be suppressed by the power of the law. This deduction 
is by no means a necessary inference. 

Like every other thing of value, competition may be 
excessive. If there is a healthy competition there must be 
also an unhealthy competition. Food is more than useful, it 
is necessary; yet gluttony is almost as bad as starvation. 
One may eat too much; one may drink too much; one may 
exercise too much. Why do not men perceive that it is also 
possible to compete too much? Is there not a constant ob- 
ject lesson in every vocation which demonstrates the fact 

67 



68 YEAR BOOK OF RAILWAY LITERATURE. 

that excessive competition results in destruction of the agen- 
cies of competition? Whenever two merchants compete in 
their prices beyond what is reasonable, one or the other 
must fail. Whenever two manufacturers strive each to drive 
the other from a common market, the logical result is the 
bankruptcy of one and the destruction of all competition. 
Whenever two railroads engage in a war of rates with de- 
termination and persistence, a receivership must follow, un- 
less forestalled by some consolidation, purchase or lease. 

This fact is well recognized by men each in his own 
calling. They strangely refuse to acknowledge its existence 
concerning the business of others. It is a fact which no one can 
dispute, that in all professions and callings at the present day 
the violence of competition is relieved to a greater or less 
degree by mutual understandings among the competitors 
themselves. They do not extinguish comj>etition. On the 
contrary, they seek to preserve it, knowing that in order for 
its preservation its violence must be controlled. No indus- 
trial use could be made of steam, the most potent and valua- 
ble agency of the present day, except through the employ- 
ment of boilers and cylinders of sufficient strength to hold it 
down. Electricity could not be harnessed without the in- 
sulated wire. Excessive competition runs to precisely sim- 
ilar extremes. It breeds bankruptcies and ruin; it forces 
sales and assignments. Unless arrangements for its ameliora- 
tion and control are permitted it will ultimately be found to 
have disappeared from the face of the earth. 

Fortunately, a better understanding upon this subject 
is now arising. Experience is a sure, though often an ex- 
pensive, school. The legal principle is fast becoming estab- 
lished by the courts, that contracts between competitors 
which are necessary to avert personal ruin are not contrary 
to public policy, but are legitimate and desirable. The courts 
have perceived that it is a mistaken notion that the public 
is benefited by pitting two railway companies or two manu- 
facturers against each other until one is ruined, the result 
at last being to raise prices higher than before. In the 
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forcible language of Judge Cooley: "It will appear on ex- 
amination that in all well considered cases upon the doctrine 
of restraint of trade, the legality of bargaining to limit com- 
petition, when it is kept within the bounds of reasonable 
protection to the parties, is either assumed or expressly af- 
firmed." The true view in which the subject should be con- 
sidered examines each case upon its own merits and de- 
termines its propriety upon its practical results. A combi- 
nation which only aims to maintain fair and reasonable prices 
is not contrary to public policy, but the public may properly 
object to the exaction of excessive gains through extortion- 
ate methods. In its theoretical aspect the public welfare 
requires no interference with business arrangements which are 
only intended to protect business men in securing fair returns, 
and to preserve investments and manufacturing plants from 
destruction. 

There are many features connected with the railway 
service which make it peculiarly sensitive to the force of ille- 
gitimate and excessive competition. In the practical matter 
of conducting railroads the severity of competition far sur- 
passes that found in other industries. Under the present 
highly developed system of joint rates and through billing, 
every railroad competes for every class of traffic in every part 
of the country. The tendency to lower railway rates has a vio- 
lence of which citizens engaged in other business are wholly 
ignorant. The strife is not confined to the price of trans- 
portation, but embraces facilities, accommodations and time. 
An efifort is made to secure just and equal conditions in re- 
spect to the transportation of merchandise, but the points to 
be determined are almost innumerable. The classification 
sheets cover thousands of articles, the necessary rules and 
regulations are many, and the point to point rates on 
each class are practically innumerable. Each infraction of 
a rule or variation from a standard rate is a discrimination 
in favor of some shipper. It puts money in his pocket; it 
controls the movement of' his traffic. For every detail in 
respect to which competition is felt by manufacturers and 
producers, the railroad manager feels a thousand. 
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Again, the railroad plant is in its nature peculiar. It is 
constructed at vast expense, and when constructed it can 
only be used for a single purpose. The capital invested is 
fixed and its application can in no way be changed or modi- 
fied. Moreover, the use is of a public nature, and States 
have assumed to demand the continued operation of rail- 
roads even though an actual loss results. They may pass 
from tihe hands of stockholders into those of bondholders, 
and even then may pay nothing on the bonds. A receiver 
is provided who will borrow money to continue their oper- 
ation. If a company to which a bankrupt company is a rival 
endeavors to continue its work and pay its interest and its 
dividends, it must do so in competition with one whose 
managers expect to pay no dividends and have no interest 
charges to provide. There is no such thing in the railroad 
world as a transfer of capital to other uses, while the eflface- 
ment of capital is frequent. It is a matter of necessity that 
competition which is so likely to be destructive should be 
restrained within limits which will admit of reasonable and 
fair prosperity. 

When revenues fall ofif expenses are retrenched, repairs 
are neglected, the physical condition of the property runs« 
down, accidents occur, the service becomes less satisfactory, 
the interests of the public are neglected or ignored. The 
true public welfare requires the preservation of railway rev- 
enues at a point which shall insure every condition of safety 
and every condition of efficient service. For this purpose 
it is necessary that capital invested must remain in the 
field. The margin is a narrow one and is constantly being 
passed in all portions of the land. 

Railway management is also differentiated from other 
kinds of business in the method employed for the establish- 
ment of the price of service. A retail merchant knows what 
he pays for his goods, adds a fixed percentage, and marks 
his goods accordingly. His customers may take them or 
leave them, as they please, and if he sees fit to shade his 
price for a sale it is wholly competent for him so to do. 
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He is subject to no regulative statute. In our boards of trade 
the price of wheat, or other similar products, of provisions, 
of cotton, is modified by a daily contest. A man with wheat 
to sell oflFers it at eighty cents a bushel. The buyer ofifers 
seventy-nine. The seller comes down an eighth and the 
buyer advances a quarter, and presently among the numerous 
buyers and sellers on the floor one or another jumps the 
gap and the price for the moment is made. This constant 
fluctuation of values between the buyers and the sellers pre- 
sents a method of establishing prices which is absolutely 
different from anything found in the railway service. 

It has been supposed by legislators, and assumed by 
the public, that railway managers establish their rates by 
determining the cost of service and then adding thereto a 
reasonable remuneration for the capital invested. This basis 
is that to which the mind naturally turns in considering the 
reasonableness of railway rates. But there is obviously no 
such a thing as a buyer and seller of railroad transportation 
meeting upon a common floor, where the seller asks what 
he considers a fair price, while the buyer ofifers what the 
transportation is worth to him. On the contrary, the price 
of transportation must be fixed in advance, known to all 
and reasonably permanent. To the end that it shall not be 
extortionate, legislatures interfere with their supervisory con- 
trol, and every unreasonable rate or unjust classification be- 
comes a matter of attack tlirough the agencies of Congress 
and of the several States. The tendency is always and in- 
evitably downward. Every consideration employed calls for 
a reduction in the rate. Facilities afiforded by water routes, 
by the great lakes and the rivers, by competing carriers sub- 
ject to less exigent necessities, having lower capitalization, 
whose service is less expensive, whose traffic is in a less 
degree subjected to legislative control, either State or Fed- 
eral, whose return loads are more abundant, whose floating 
debt demands a present income, and by numberless similar 
considerations urgently require that rates be reduced to meet 
pressing conditions. A large increase of traflftc always war- 
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rants lower traffic charges. The stimulation of the business 
of each line individually is promoted by lower rates so long 
as other lines do not meet those rates. The practical estab- 
lishment of railway rates is through a constant downward pres- 
sure against which the only opposition lies in the good sense 
of the superior officers in the management. 

Other considerations might be mentioned, but enough 
has been said to show the differences which exist between 
railways and other business enterprises in the matter of de- 
termining the charges to be made. 

Coming now directly to the practical question of the 
railway pool, a student of the subject naturally first inquires, 
what is its object? The object of the railway pool is to se- 
cure to each line a fair share of all that business for which 
it is reasonably entitled to compete, and thereby to take 
away some of the inducements for rate wars and for illegiti- 
mate discriminations between individuals and communities; 
in other words, the exercise of a restraining influence against 
rate wars and secret rate cutting. While these evils are 
prejudicial to proper railway management and destructive 
of railway interests, they are at the same time equally preju- 
dicial to the public. It is a very superficial view of the sub- 
ject which holds that the public interest always requires the 
lowest possible rates, or which believes that reductions in 
rates are even presumptively for the public welfare. What 
the public really needs is the persistent maintenance of effi- 
cient, safe and reasonable transportation service, with rates 
properly adjusted as between competitive points of produc- 
tion and consumption, always free from individual discrim- 
ination and steadily permanent from year to year. A reduc- 
tion of rates below the limit thus indicated is not for the ad- 
vantage of the public but to its harm, and the general scale of 
rates now in force throughout the United States may be 
asserted, without fear of intelligent contradiction, to be low; 
so low that, with the exception of a few cases which an ex- 
pert could count upon his fingers, further reductions would 
deplete revenues beyond the limit of reasonable compensa- 
tion for the services performed. 
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The questions of complaint for the past five years have 
been almost universally those of relative rates, founded upon 
a comparison between different points where the proper ad- 
justment can be reached as well by an advance in one rate 
as by the reduction of another. The average charges for rail- 
way service are now about one-half of the rales charged 
twenty years ago, and the undue advancing of railway rates 
has become impossible, being subject to legislative control. 
The stability of rates has become the point of the highest 
importance to the patrons of carriers. Contracts are every- 
where made in which the transportation charge is a factor, 
and unexpected changes in rates always produce injurious re- 
sults; manufacturers, miners, merchants and consumers be- 
come involved in a sea of uncertainty unless the rates of 
transportation can be relied upon as a constant element. 
Every rate war reduces the value of articles previously pur- 
chased and transported, and its progress is marked by specu- 
lation in all directions at the expense of legitimate business 
enterprises. Every secret variation from the established tariff 
gives an advantage to some favorite shipper at the expense 
of his less favored or less clamorous competitor. These prin- 
ciples were clearly recognized in the Interstate Commerce 
Law. The cardinal principle of that law is found in the re- 
quirement that definite and reasonable rates shall be estab- 
lished and made public, and that when such rates are so es- 
tablished and made public, they shall be maintained without 
deviation or shadow of turning. 

Summed up in a single phrase, the reason which was 
considered to require the establishment of a national law 
for the regulation of railways was unjust discrimination. 
The principal things denounced by that law were rebates, 
drawbacks and similar devices by which carriers may collect 
or receive from one person a greater or less compensation 
than from other persons, and undue preferences between in- 
dividuals, localities and different descriptions of traffic. In 
every railway pool the object aimed at is the non-discrimina- 
tive maintenance of railway rates. The evils of personal 
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favoritism are doutless more apparent to railway managers 
than to shippers themselves. Railway managers earnestly 
and strenuously desire to put them down. When the Inter- 
state Law was under consideration the point was distinctly 
brought out in the preliminary debates that the object of 
the pooling system was the same as the object of the regu- 
lation proposed to be made by statute. Nevertheless, so 
much prejudice and public opposition existed to the prac- 
tice of pooling (largely founded, it may be conceived, upon 
the name itself, involving unpleasant associations and savor- 
ing of stock gambling and the race track), that an absolute 
prohibition of pooling was made. The choice was clearly pre- 
sented to Congress between an effort to put down these ad- 
mitted evils by punitory process — that is, by fines and im- 
prisonments on the one hand, and on the other the contin- 
uation of a system under which it was for the interest of 
the railways themselves to obey the law proposed to be 
enacted. 

It was believed by honest men, senators and representa- 
tives, that when a law was made forbidding rebates and dis- 
criminations under penalty of fines and imprisonments, it 
would be adequate to terminate the evils thus attacked. Has 
it so proved in practice? Are railway rates steady to-day? 
On the contrary, has there not been another practical demon- 
stration of what has so often been seen before, that men 
cannot be made good by the mere enactment of a law, es- 
pecially when no moral obliquity is perceived and where 
practices of long standing have led innumerable shippers to 
believe themselves justly entitled to special considerations 
and special rates? It is not easy to make either the public 
or the soliciting agents of railways perceive that their cus- 
tomers are criminal. There is no doubt about the correct- 
ness of the policy which demands the abolition of discrim- 
ination and the equality of railroad rates, but the enforce- 
ment of this policy through the law of crimes can hardly be 
called a monumental success. Perhaps half a dozen con- 
victions have been had in different parts of the country. 
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Something has been done at different times in the way of 
prevention through fear, and in the way of cooperation among 
men who dislike to be thought lawbreakers. But, notwith- 
standing the restraining statute, there have been periodical 
waves of demoralization sweeping over the land which the 
law has been wholly inadequate to prevent or repress. In 
prohibiting the pooling of freights. Congress discarded its 
most effective weapon for dealing with the evils which it 
attacked. 

In reaching this conclusion it should not be claimed 
that the pooling of railway earnings is a sure cure for railway 
evils. It should not be forgotten that this sysem of itself in- 
volves certain evils which, however, are much more formida- 
ble in respect to the railway side of the case than as affecting 
any public interest. It cannot be denied that a general pool- 
ing system has a tendency to encourage the construction of 
illegitimate, unnecessary and piratical lines, not called for 
by any just demands for business, and designed only to de- 
plete the revenues of existing roads. It must not be for- 
gotten that prior to the passage of the Interstate Commerce 
Law, when a pooling system was somewhat prevalent, the 
evils complained of were quite apparent, and that the pooling 
system had not put them down. There were reasons for this, 
however. Pooling agreements were not generally recognized 
as enforceable in the courts, and carried no sanction except- 
ing that of mutual good faith, which was easily weakened 
through suspicious misrepresentations or financial depres- 
sion. Moreover, at that time there was no law against rate 
cutting. If the present statute against manipulations of rail- 
way rates were to be combined with the establishment of condi- 
tions whereby it would be made for the interest of railway 
companies to maintain rates and observe the law, then for the 
first time the necessary conditions would go hand in hand, 
and a reasonable degree of protection to all interests might 
be expected. It is clear that something must be done. Fluc- 
tuations in rates have been extreme since the passage of the 
law, and secret rates have been quite universally conceded 
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to exist. As a preventive of unjust discrimination the In- 
terstate Commerce Law in its present form has practically 
broken down. Prosecutions do not succeed; public sym- 
pathy is with the violators of the law rather than with its 
defenders. No plan has yet been suggested under which these 
conditions can be changed except that of the pooling of rail- 
way earnings. This device has been employed not only in 
the United States, but in England and in every other civil- 
ized nation where railroad competition exists. It is the uni- 
versally recognized alternative to transportation monopoly, 
as a basis for the maintenance of just and equitable railway 
service. In France six railway companies divide the terri- 
tory of the republic. In the United States 600 railway com- 
panies have a common rate-making power throughout the 
land. The American system contemplates the preservation 
of distinct and competing corporations. The existing legis- 
lation in our country has a directly contrary tendency. 

Cases are frequent in all parts of the country where from 
three to ten railway lines compete for common business. The 
conduct of traffic railways requires that rates in every such in- 
stance be either absolutely identical or be differentiated by 
agreed concessions. Unless rates are the same all the busi- 
ness goes to the lines whose charges are least, except when 
the difference is compensated by the inferiority in the service 
performed. In other words, when rates are equal, or equal- 
ized, which they must necessarily be, all lines which are 
inferior in any respect will find that traffic leaves them. These 
lines have been built for the purpose of competing, and busi- 
ness they must have. There is only one way by which they 
can secure it, namely, by lower rates. If their tariff is openly 
reduced, it is at once met by the stronger competitor, a re- 
newed reduction leads directly to non-remunerative rates. 
Open reductions, therefore, are an absolutely impossible 
method for securing the traffic necessary to preserve the ex- 
istence of lines which are in any respect less good than the 
best. The only alternative is found in secret reductions, by 
the payment of commissions, rebates, salaries, damage 
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charges, etc. These may be unjust discriminations, and are 
against the law, but a starving man will take all chances. 
The law forbids secret rate cutting, and at the same time 
practically compels it. Congress in effect gives to half the 
roads in the country a choice between breaking the law and 
corporate bankruptcy. 

It is proposed to meet this by reintroducing a well under- 
stood system under which the stronger roads may assure 
to the others a fair and ascertained share of the common busi- 
ness. No other method than this has been suggested to meet 
the requirements of the present situation. These requirements 
to-day are extreme. 

It is not believed that intelligent railway managements 
object to proper regulation. On the contrary, it is their 
desire to conform to all requirements of law and conduct their 
business, so far as possible, without friction and in harmony 
with the wishes of the business public. There is no desire 
apparent to exact unreasonable rates, and if there were there 
is no possibility of accomplishing such a wish. On the con- 
trary, there is a general and hearty desire apparent in all 
railway circles to secure in some way the extinction of ille- 
gitimate methods and the establishment of fair and reason- 
able rates which shall be honestly and honorably maintained. 
Unless this result can be reached through proper amendment 
of the present defective law, its entire repeal is only a mat- 
ter of time in its necessary effect upon public opinion. In 
an amendment which should permit the making of pooling 
contracts, their legality would 6e recognized and their judi- 
cial enforcement would become possible. Such an amend- 
ment should submit the operation of such contracts to proper 
control and review, and in case their working should be 
found to result in unreasonable rates or to promote unjust 
discrimination and preference as between localities, or other- 
wise to interfere with a proper governmental control and 
regulation, authority should be provided for their immediate 
cancellation. 

The subject should be treated as affording a method 
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whereby it shall be possible to more vigilantly and success- 
fully enforce the regulative statute. The measure should be 
coupled with other brief amendments providing for the pros- 
ecution of the corporations themselves, and providing for 
the prohibition of illegitimate methods not clearly within 
the provisions of the present law. Taking these things to- 
gether, it would no longer lie in the mouths of the carriers 
to say that Congress has made it impossible for them to act 
in harmony with the statute in the maintenance of estab- 
lished rates. The opportunity to combine for the enforce- 
ment of the law would be willingly embraced, and the ex- 
periment of governmental regulation could be tried under 
conditions which would afford some prospect of success. No 
one can give a positive assurance that success would follow. 
In spite of all provisions that may be made by agreement or 
by statute, railway competition must necessarily continue ex- 
treme and severe. The result ultimately may be either a 
widespread consolidation of railway systems or a- dismem- 
berment of existing routes. Either of these results appar- 
ently should be deprecated. An effort should be made to 
maintain the existing and distinctively American railway sys- 
tem, preserving its advantages and minimizing its defects. 
Anything is better than an ineffective and inoperative law. 
The experiment of regulation by the General Government 
through its control over interstate commerce has never been 
fairly tried. In order to bring this experiment to a success- 
ful issue the amendments above indicated are needed and 
are needed promptly. 



The Industry of the Rail. 

BY E. B. THOMAS. 

There exists in the pubUc mind an apprehension that 
the railways are opposed to the public interest, and that 
any legislation which restrains railways is of necessity for 
the good of the people at large. This mistaken idea has 
had much to do with shaping the State legislation that has 
in many instances so severely crippled railway enterprise, 
and, in a large measure, this impression was prevalent 
when, ten years ago. Congress took its first step in dealing 
with the railway problem. Looking back for twenty years 
it is difficult to recall a single legislative measure. National 
or State, proposed, advocated or enacted for the benefit of 
the railways, whereas, during that period hundreds and even 
thousands of propositions have been brought forward, many 
of them unhappily enacted into laws, which seriously injure 
railway property, and cause great loss to those who have 
invested their money in this form of security. 

Railways are not only the largest employers of labor 
direct, but they are enormous purchasers of supplies. If 
the railway system of the United States were even fairly 
prosperous the amount of money it would annually dis- 
tribute over this broad land would exceed $1,200,000,000. 
I say fairly prosperous, because in 1894 the amount actually 
disbursed came to within $40,000,000 of this amount, but in 
1895 it lacked $5o,Cioo,ooo of it. Now, $1,200,000,0000 will 
buy a good many things and supply a good many people. 
Comparing our railways with our National Government, 
which is regarded as a pretty big business, we find that the 
Crovemment disburses on an average about $400,000,000, or 
one-third as much as our railways. 

79 
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Take the Erie Railroad system as an example: With 
a gross income of about $30,000,000 per annum, it dis- 
tributes in wages among about 30,000 employes, over $16,- 
000,000, and for material nearly six millions, the greater part 
of which goes to the labor producing the manufactured ar- 
ticles. The remainder of this income is utilized in paying 
taxes (which amount to over three per cent, of its gross rev- 
enue), and in paying its fixed charges, such as rents and 
interest on its bonded indebtedness, leaving practically noth- 
ing for the stockholders. 

This is an average result obtained from about 2,000 miles 
of the 180,000 miles of railroads in the United States, and 
from which it will not be a difficult problem to calculate the 
general result. 

The total number of railroad employes in the United 
States is about 800,000, and the total expenditure is over 
$725,000,000. Taking as an average five individuals to a 
family, we see that there are some 4,000,000 of people di- 
rectly dependent for their existence upon the railroad in- 
dustry, and I feel safe, therefore, in saying that in the con- 
ducting of transportation the railways distribute more actual 
money to a greater number of individuals through more 
numerous channels and over a wider area of country than any 
other industry. 

Great and far-reaching as are these disbursements, the 
$250,000,000 per annum expended in late years, in what may 
be termed keeping this property in good repair, give em- 
ployment to hundreds of thousands of track laborers, skilled 
laborers in our rail mills, locomotive, car and machine shops, 
and so on through an immense range of trades and occu- 
pations. Even during these bad years, and with uncertain 
rates, the railways are putting $70,000,000 per annum into 
their roadbeds, $33,000,000 into new rails and ties, and over 
$15,000,000 into new bridges. The fences to keep off cat- 
tle and the signposts to warn people at railway crossings 
cost over $3,500,000 per annum, or more than the legisla- 
tive branch of the National Government. Even the news- 
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papers and printers are deeply interested, for $8,500,000 were 
spent in printing- and advertising. The United States Post- 
office Department is considered an important business, and 
yet the aggregate expenses of that department in 1895 were 
$90,544,322, while for repairs and renewals of locomotives, 
passenger and freight cars, our railways expended in the 
same year $93,707,989. A moment's thought will make it 
clear that nearly all of this vast sum is annually spent for 
mechanical labor of all kinds, for nearly every branch of in- 
dustry enters into locomotive and car building. In times 
normally good you may safely figure on upward of $100,000,- 
000 per annum for this purpose as a regular part of keep- 
ing the rolling stock of railways up to date and in good re- 
pair, to say nothing of an additional ten million for other 
mechanical work incidental to keeping the plants of trans- 
portation in good runnng order. I only refer to these facts 
for the purpose of showing how intimately the successful 
conduct of these great properties is interwoven with other 
industries of the country, and how impossible it is to injure 
our railway properties without at the same time seriously 
injuring almost all other occupations and curtailing the pros- 
perity of the entire nation. It has been aptly stated that 
unless the people are prosperous the railroads cannot flourish. 
Is not the converse equally true? Can the people prosper 
when so large an industry languishes, when its 800,000 em- 
ployes are working only part time and its forces are reduced 
to the lowest possible limit — repairs and replacements post- 
poned to better times? 

Not only do the continued attacks on railways thus fall 
heavily upon the industries of the country at large, but they 
bring about a disturbance of commerce, and cause men who 
would otherwise put their money into cooperative industries 
to withhold it, and thus cripple existing and prevent new 
enterprises of all sorts. Instead of benefiting the public, much 
of the so-called railway legislation has been a decided detriment. 
It creates uncertainty where certainty should exist. It breeds 
many of the ills (such as discrimination in rates) which it 
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seeks to remedy, and has done much toward bringing bank- 
ruptcy and ruin to nearly half the railway mileage of the 
country. It throws a doubt over all railway enterprise, and 
makes securities speculative instead of sound and safe in- 
vestments for the savings of the masses. In presenting these 
statements I am making no apologies for bad and reckless 
railway management, nor am I extenuating in the least the 
overbuilding and paralleling of railways, which, under the 
guise of competition and the conferring of benefits upon 
communities, have in many cases been little short of high- 
handed crimes. In many of the cases money which could 
have been better spent in improving existing roads, thereby 
enabling them to increase their facilities and reduce the 
cost of service to the public, has been sunk in building roads 
for which no necessity exists. As the country steadily pro- 
gresses, however, there will be less of this, and a change 
from the methods of the legalized highwayman to the safer 
and sounder methods of good business. I believe that in no 
period of our railway history has there been a stronger 
endeavor on the part of the managers of railway properties 
to conduct them along conservative lines with a view of 
building up and developing the legitimate business of trans- 
portation. 

"Protection to American Industries" has ever been a car- 
dinal principle in this country. They have almost invariably 
received fair treatment at the hands of the national legisla- 
ture. Why should an industry employing more labor — and 
a greater proportion of American-bom labor — ^in which the 
capital invested is greater, which expends for supplies in 
this country alone sums far in excess of any other industry, 
be debarred from fair and legitimate treatment and become 
the prey of unscrupulous demagogues and dishonest politi- 
cians, and the target for newspaper abuse? In a new country, 
under new conditions, and with a rapidity that has astonished 
the older world, we have built up a railwpy system equal 
in mileage to all the railways of the rest of the world com- 
bined. A system vast and complex and traversing half a 
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hundred States and Territories, each jealous of its own in- 
terests and with legislative control within its own domain. 
Unlike most countries, these enterprises have been projected 
practically at will and with no supervision as to whether the 
roads were needed or not. Is it surprising, therefore, that 
under such conditions mistakes have been made and com- 
plications arisen that at times seem difficult to overcome? 
Yet the men responsible for the work have used their best 
judgment, given their best thought, and many of them the 
best years of their lives in honest endeavor to make the most 
of the enterprise in which they have embarked. Are not 
the purposes of this industry as necessary and legitimate, 
are not its owners entitled to as fair a return upon their 
investment as other industries? Are not its officers and em- 
ployes as honest, efficient and patriotic as those in other 
avocations? Why not give them a fair chance? Out of the 
complex problem presented there has been solved the ques- 
tion of moving a ton of freight a greater distance for a less 
sum of money than any other country. Our passenger 
service, in speed, comfort, regularity and safety has been 
the admiration of the world. Let legislatures, the press 
and the public give fair support to this great industry, help- 
ing to conserve instead of to destroy, and the railroads oi 
America will make such progress as will wring admiration and 
praise from even their unfriendly critics. 

I believe railroad officers are no less honest than men 
engaged in other occupations, and as upright in their deal- 
ings as other business men. They are often placed in try- 
ing positions. They see the property they are responsible 
for plundered by unscrupulous legislators, and they are 
hardly to blame for meeting these attacks by using all the 
means at their command to prevent the destruction of their 
property. In short, in doing so the railway official is 
merely performing his duty to the security holders and to 
the public, who suffer when these properties become insolvent. 
Tn the main we can point with pride to achievements which, 
when compared with similar accomplishments in other coun- 
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tries, speak well for American enterprise, ingenuity and capac- 
ity for railroading. We have the cheapest freight rates in 
the world, and when the fact that 99 per cent, of all Amer- 
icans travel first-class is considered, the cheapest passenger 
service. American railway facilities are as good and expe- 
ditious as those of any country, and we give better accom- 
modation to the public. These facts are admitted by our 
foreign competitors. The wonder, therefore, should not be 
that our railway system is poor, but that under such unusual 
conditions we have been able to make it as uniform and 
effective, and at the same time as cheap as it is. 

Far from trying to evade the laws, many of which have 
been unreasonable and unjust, the railway managers of the 
country have done everything in their power to comply with 
the spirit, and oftentimes the letter, even when it withered 
and destroyed. Legislative demands have been made for 
air brakes, automatic couplers, steam heat, gas light, for 
lowering tracks and crossings, and a thousand and one things 
necessary and right, which should come in time, as popula- 
tion and business grow up to the railways, but which have 
been forced upon them irrespective of the fact that the steady 
demand for reduced rates has, together with depressed times, 
drained their resources to the utmost limit. It is well to 
remember that the railways have been carrying additional 
burdens by reasons of public demand for additional facilities 
during this whole period of declining rates. 

Though the present outlook is far from encouraging, 
• and the recent decision of the Supreme Court declares that 
all attempts at uniform action are illegal, we seek for no 
legislation that will increase rates or add to the burden of 
the general public. The proposed pooling bill recently 
introduced in the United States Senate by Senator Fora- 
ker of Ohio, means at the best a sort of breakwater to pre- 
vent general demoralization. It is the best means thus far 
devised to legalize freedom of agreement between competing 
lines, so that all shippers may secure just, reasonable and 
uniform rates. In the national legislature of ten years ago 
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the necessity for uniform action regarding railways was recog- 
nized, and this measure is only taking up the question where 
Congress laid it down and carrying the legislation a step 
further. To hold these properties together and to give the 
people the full benefit (as I have shown) of a disbursement 
reaching nearly twelve hundred million a year, we must 
get nearer a uniform management. The work of the rail- 
ways must, in short, be carried on with uniformity and method. 
This can best be done by the several railway systems work- 
ing as they do. Under the law, as proposed, when the rates 
are finally agreed upon by the competing roads, and passed 
by the Interstate Commerce Commission as reasonable and 
just, power should be given to the roads to enforce them. 
This is a reasonable and fair demand, and one that Congress 
should at once grant. 

The proposition which has been suggested by some theo- 
rists for enlarging the Interstate Commerce Commission and 
permitting it to initiate rates would be a fatal mistake, and 
a system based upon such an idea vicious in the extreme. 
The railways not only have the ability, but the facility to 
make rates. It is expert work, requiring judgment and a 
thorough knowledge of all local conditions. To have the 
rate-making power removed to Washington and absolutely 
fixed by a commission, no matter how able or how honest, 
would work incalculable injury. It would be^far better for 
the Government to purchase the railways and assume the 
whole responsibility than for the Government practically to 
undertake the regulation and management of the property 
of private individuals. This is undoubtedly the most mis- 
chievous proposition thus far evoked by demagogues and 
anarchists for the wiping out of the capital invested in rail- 
way enterprises. It would simply be unendurable, and lead 
to rate complications heretofore unheard of, even in our pres- 
ent imperfect system. The possibilities of corruption would 
be tremendous; the pulling and hauling at Washington for 
favored rates for special communities would bring the whole 
system down with the weight of its own folly and imprac- 
ticability. 
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In the bill referred to the public, the shipper, the rail- 
way employe and the railways have all been fairly consid- 
ered. If it becomes a law the results must be beneficial to 
the whole country, because our railways penetrate all parts 
of the republic. Congress should, therefore, approach it in 
a spirit of fairness and justice, and not with temper and po- 
litical prejudice. It is an honest effort to adjust satisfactorily 
difficulties that have grown up by reason of the magnitude 
of our transportation industry and the newness of our com- 
mon country. 

While the legalizing of pooling will do much at the pres- 
ent moment to better the condition of the railroads, neither 
that nor any other legislation which can be enacted by any 
political body will prove a panacea for all the ills affecting 
it. Unrestricted building has created a transportation sys- 
tem beyond the ability of the present population to ade- 
quately support. Hasty, ill-considered and harsh legislation 
has added its burdens. The introduction of rapid ocean car- 
riers, the telegraph, cable and telephone have created new 
and as yet not fully understood commercial conditions, bring- 
ing our railways not only into connection, but into compe- 
tition with the whole world and its markets. The problem 
is a complex and delicate one, but its solution, approached 
from the standpoint of fairness on the part of the public and 
its representatives, and aided by the experience and tact of 
the railroad officials, is far from hopeless, and with time and 
experience must result in mutual understanding which can- 
not fail to benefit the whole country. 

More now than ever before is there a great and serious 
responsibility resting upon every legislator, every public man, 
everyone who is in any manner looked upon as leading and 
shaping public opinion; more than ever before must each 
endeavor to do his full part toward restoring to this country 
that confidence and stability in its industries, without which 
disaster and uncertainty must still prevail. That leader, be 
he in the White House, in Congress, or in business life, who 
is sufficiently wise and patriotic successfully to conduct such 
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a movement, cannot fail to receive from his country its last- 
ing gratitude. Confidence in the stability of our great in- 
dustries fuHy restored, "trade, that calm health of nations," 
will again resume its wonted activity. 



The People and Their Railways. 

BY E. T. JEFFERY. 

So much has been said and written in recent years upon 
the transportation question that it is difficult to deal with it in 
an interesting manner and almost impossible to say anything 
new about it. Yet it is a subject of vital importance, is still 
unsettled and must be considered, discussed, and examined 
from all points of view until generally accepted practice and 
legislation and judicial decisions and a line of precedents make 
certain the doubtful problems of to-day and mark with greater 
precision the path that shall be followed in the mutual in- 
terests of the public and the carriers. For I take it for 
granted that these interests are mutual; that it is impolitic 
and injurious to unduly burden the public for the sole ad- 
vantage of the carriers and equally so to unduly oppress the 
carriers for the benefit of everyone else. I question, however, 
the possibility of severely oppressing the carriers without 
affecting all other important interests in the Republic. In 
fact, I am strongly inclined to affirmi that there are many 
illustrations before us of languishing industries and stagnant 
trade because of the impoverished conditions of the great 
transportation companies. There may be a difference of 
opinion as to the causes which produced these conditions. I 
freely accord to everyone the right to exercise independent 
judgment as to the causes, for it is a right I claim for myself. 
But as to the conditions being of an unsatisfactory character 
I think there can be no difference of opinion. Were .they satis- 
factory there would be no discussion of the transportation 
question, nor diverse views upon it, nor public hearings before 
commissions and courts, nor presentation of it in the news- 
papers, nor bankruptcies of carriers, nor efforts by the solvent 
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ones to avoid the same fate. As I have said before, there may 
be difference of opinion as to the causes, but there cannot be as 
to the existence of conditions unsatisfactory to all concerned. 
Nor is it necessary for me to state with much detail before so 
enlightened a body of men the nature of the conditions to 
which I refer. To do this would be to assume a superiority 
of information and intelligence, which a knowledge of my 
shortcomings and limited attainments warns me I do not pos- 
sess. I am honored by having been invited to speak to so dis- 
tinguished a gathering. Your attention for a short time is a 
compliment I do not merit, though I deeply appreciate it, and 
if at the close of my remarks you are unable to say that I have 
helped a little in working toward a solution of the problem 
you will, I trust, be able to say that I am honest in thoug^ht, 
candid in expression and sincere in purpose. 

I shall not burden you with many figures and statistics, for 
you have all and more at your command than I have. We know 
that our country has a railway mileage as large as all the rest 
of the world and that tonnage and passengers carried are enor- 
mous in volume. We know that when Abraham Lincoln and 
Gen. Grant were bom there was not one mile of railway in the 
United States. We know that the rapid growth of our railway 
system in less than two generations stimulated emigration, 
agriculture, mining, manufacturing, trade and commerce of 
all kinds. Our nation has grown in that time from infancy 
to lusty, vigorous manhood. Education has become general, in- 
telligence widespread, wages have advanced, independence has 
become almost aggressive, home comforts have increased and 
life has been made more desirable than ever before in any 
country or in any age. All this and much more we know, glory 
in and proudly proclaim to the world. We know that in three 
years our railways carry as many people as are estimated to in- 
habit the earth and that these people are safer in trains than 
when traversing the thoroughfares of large cities. We know 
that the fastest time ever made by a railway train was on an 
American road; that the most luxurious passenger cars, the 
most powerful locomotives, the most capacious freight cars, the 
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largest systems of railway, the lowest raites for freight and 
passengers, the greatest number of bankrupt companies and 
the most dissatisfaction generally about transportation mat- 
ters are found in this beloved republic of ours. So, having the 
best of every nation in all these things and in a great many 
others, such as the greatest chain of inland lakes, the greatest 
extent of navigable rivers, the greatest area of farming lands, 
the greatest growth of cereals, the greatest railway centers, 
the longest stretches of continual rail travel without reaching 
our botmdaries, the greatest production of the precious metals, 
and above all, the greatest individual liberty, it behooves us to 
see if we cannot, in righteous ways, alleviate the confessed 
troubles of all, including the carriers themselves, from the 
unsatisfactory conditions connected with transportation. If 
we cannot be entirely happy, let us be as happy as we can. 

I am not before you to defend the rail carriers. I freely 
admit that they have done many things they ought not to have 
done, but how, under the circumstances, could it have been 
otherwise? They sprang from nothing to 185,000 miles in less 
than two generations; from nothing to 700,000,000 tons of 
freight annually; from nothing to over 500,000,000 passengers 
annually; from nothing to nearly one million employes; from 
nothing to over ten thousand million dollars capital; they felt 
their way quickly because they had to; they had no precedents, 
no text-books, nothing in the way of a landmark to guide 
them. Judgment is fallible and human nature is weak, and 
the great wonder in all minds ought to be that mistakes were 
not graver, more numerous and less defensible than they 
were. 

In 1850 there were 9,000 miles of railways in the United 
States, which were multiplied by twenty in the succeeding 
forty-five years. One-half the railway mileage of 1850 was in 
the New England and Middle Atlantic States, and the rest was 
scattered over other States east of the Mississippi River. Illi- 
nois, now in the lead with her 10,500 miles, had then but Iii 
miles. These facts are well known to you all, and I mention 
them now for the sole purpose of holding before us the con- 
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struction of 171,000 miles of railway in forty-five years with 
all the wonderful development that the stupendous expendi- 
tures and unparalleled work made possible. Railway mana- 
gers faced new and vital questions and carried greater re- 
sponsibilities than they realized. Emigration preceded slightly 
and followed densely transportation facilities. Farms were 
opened, cities were born, trade was started, mining was under- 
taken, industries were planted and unprecedented activity 
prevailed throughout the land. In this the managers of rail- 
ways were necessarily leading participants. The growth of 
our country in population, agriculture, mining, manufactur- 
ing, commerce and wealth during the period mentioned, is 
evidence that in the main these men did their work well. 
Rates, classifications and regulations were gradually formu- 
lated for the continuous carriage of thousands of things 
over thousands of routes in all directions. Sections widely 
separated competed in remote markets. Cities vied with each 
other in securing trade, and waterways were vigorous in con- 
trolling commerce against the rail carriers. Manufacturers 
at times made active war upon each other. Foreign nations 
competed in our markets with home industries. These pe- 
culiar, far-reaching and potent factors brought the carriers 
into frequent struggles among themselves. While, as a rule, 
desiring to be reasonable and just and aiming to conserve as 
best tliey could the general interests dependent upon them as 
well as those especially intrusted to them, railway managers 
at times failed in both objects and were condemned equally 
by both interests; the commercial which they sought to aid 
and the financial which they were expected to reward with a 
reasonable return upon investment. To accentuate the diffi- 
culties parallel and competing lines were in some important 
instances constructed, without the slightest public necessity 
and solely for the pecuniary profit of the projectors. These 
divided the traffic with older lines and in doing so reduced 
rates so that the revenue derived by two carriers from the 
carriage of a given volume of traffic was less than when it 
was carried by one. The fixed expenses per unit of traffic 
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were of course greater with two carriers than they would 
have been with one, because the denser the traffic on any line 
the less per unit is the proportion of fixed expenses. 

I need not recite the reductions made voluntarily or oth- 
erwise by our carriers from year to year in transportation 
charges. They are all of record, are well known to you and 
are generally understood by intelligent persons. In tabulated 
form they have been printed frequently for a number of years 
and bear witness to the continued shrinkage and to the low 
prices at which transportation is now sold. Nor need I recite 
the achievements of American managers in economical opera- 
tion. They stand unrivaled in this respect. American rail 
carriers sell transportation at lower prices and move freight at 
less cost per mile than the rail carriers of any other nation. 
The profit per unit of traffic, where any is found, is less than 
in any other country. But we have reached a level below 
which it is not possible to go even to a moderate extent in 
cost of carriage and consequently in price of transportation 
unless the prices paid for labor throughout the land are 
materially reduced. The rails, ties, bridges, roadway, build- 
ings, equipment and transportation expenses are all mainly 
labor in one form and another. The difference in value be- 
tween the ore in the ground and the steel rail in the track is 
mostly labor. The difference in value between the coal in 
the earth and in the locomotive furnace is largely labor. The 
enhanced value of timber in the bridge, car or cross-tie over 
what it was in the forest tree is labor. So w^e see that labor 
cannot remain unaffected if transportation prices are to be 
materially reduced, for maintenance and operation expendi- 
tures must fall proportionately, and labor constitutes by far 
the greater part of them, either directly or in an indirect man- 
ner, as already indicated. The situation is confessedly a 
grave one. It is entitled to broad and statesmanlike con- 
sideration, for on the one hand are millions of workmen 
whose interests may be injured, and on the other vast invest- 
ments of capital which may be affected disastrously. In truth, 
the latter contingency carries with it direct and immediate 
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injury to the great army of American workingmen. But the 
situation does not receive broad and statesmanUke considera- 
tion throughout the land. The gravity of it is not realized. 
The far-reaching and depressing effects of even a continua- 
tion of present transportation conditions are not generally ad- 
mitted. Facts as to this are not understood, or, if understood, 
are misstated. Demagogues acquire temporary prominence 
and political preferment by indiscriminately assailing the car- 
riers, misleading still farther the public mind and building up 
with greater force public prejudice, and, I suppose, this will 
continue until it is comprehended that the vital interests of 
great masses of votes are jeopardized. Then these same 
demagogues, or their counterparts, will espouse the cause of 
these voters for their own aggrandizement; will defend the 
corporate employers they now attack and insist that their 
ability to pay fair wages shall not be impaired. The working 
classes of the country, the mass of laboring, struggling, think- 
ing voters will, in time, demand that the capital which affords 
employment to them, which pays them their wages, which 
maintains scales of wages higher than are paid in any other 
coimtry, shall not be shorn of its ability to properly repay 
them for their toil. The great fact will be clearly perceived 
that the wages of nearly one million railway employes are 
more stable, less subject to variation, than are those of any 
other class of labor, and that they bear favorable comparison 
with those paid all other classes. The men themselves are 
intelligent, trustworthy, independent and influential, and they 
will secure and hold the sympathy and support of all classes 
of labor in their efforts to uphold the general average of 
wages, and in making these efforts they will necessarily sus- 
tain just prices for transportation to the end that labor directly 
employed by the carriers and indirectly dependent on them, 
as hereinbefore explained, will not be made to suffer. 

Although our railways are generally in fair physical condi- 
tion, and the leading ones exceptionally good in the older and 
more densely populated states, there must be great expendi- 
tures upon them in future years to make them meet in a satis- 
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factory manner the growing requirements of the public. There 
must be thousands of miles of second main track constructed, 
terminal facilities in leading trade centers must be enlarged, 
station facilities in growing communities must be added to, 
locomotives and cars must be increased in number and larger 
ones substituted for nearly one-half those now in use. Bridges 
of steel and masonry must replace wooden structures, tracks 
must be raised or lowered, as the case may be, in cities of im- 
portance, so that streets shall pass above or below them, and 
public highways must be carried over or under tracks outside 
of towns and cities. These important and necessary works, 
and many more which I will not mention, will require very 
large expenditures. The question therefore presents itself 
of how they shall be met? If paid for out of earnings rates 
must be advanced slightly above the present averages, or ton- 
nage and travel must greatly increase in volume at the prevail- 
ing rates. If sales of new issues of stocks are to provide the 
money the outstanding issues must first be made valuable 
before attempting additional ones. If more mortgage bonds 
are to be placed, the credit and standing of those heretofore 
marketed under more auspicious conditions must be improved 
or else the new ones must be sold at a large discount. 

The plain and indisputable fact is that at prevailing rates 
and with the present volume of traffic our railways generally 
cannot be materially improved nor their facilities substantially 
increased out of earnings. But the expenditures will in time 
be required, because improved fixed plant, higher speeds, 
heavier locomotives, larger freight cars and greater safety at 
highway crossings are growing necessities. In mechanics 
speed and power are synonymous terms, and with the higher 
speeds smaller trains must be hauled, hence a larger number 
of them must be provided to move even the present volumes 
of passenger and freight traffic. 

The relentless wars of capital against capital have done 
much to bring about present conditions. A parallel and com- 
peting line of railway is not built by demagogues, it is not con- 
structed by hostile legislation, it is not conceived by boards of 
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railway commissioners. It is deliberately planned and con- 
structed by capital, and, for a time at least, is operated for 
the purpose of securing by fair means or foul a share of the 
traffic in transit in the territoiy traversed. The breaking 
down of rates, revenues and previously invested capital in 
such cases has been done by capital itself. This destructive 
work cannot be unloaded on legislative bodies and commis- 
sions and courts and newspapers and demagogues. The re- 
sponsibility rests upon capital. If a broader and more states- 
manlike course is essential for the conservation, on just lines, 
of the interests we are deliberating upon, the reasonable 
protection of vested capital from the attacks of capital is 
necessary. 

Why ought new, unnecessary and parallel lines of trans- 
portation be permitted? Why ought the public to grant them 
charters? Why should any railway be allowed to come into 
existence unless it be shown before a lawful and duly con- 
stituted board that it is a public necessity? The public is 
better served between given points by one or two first-class 
lines than by several poor ones. Why should traffic be bur- 
dened with the additional fixed expenses of new and unneces- 
sary railways? Why should the wages of masses of working- 
men dependent upon existing lines and the aggregations of 
money invested in them be jeopardized when public necessity 
does not require nor even suggest their existence? If further 
legislation is conceded in the mutual interests of the public 
and the carriers it must prevent this unbridled use of capital 
against vested capital. The most advanced legislation here 
and in other' countries debars the building of new railways 
unless a competent tribunal has decided that public necessity 
demands them. 

The relentless wars of capital against capital have been 
carried on in other ways, so far as railway investments are 
concerned, than building parallel and useless lines. Old es- 
tablished lines with large local traffic have rivaled each other 
in rate reductions, secretly and openly, in their efforts to con- 
trol what seemed to individual judgment the share of traffic 
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each ought to have. This action was not forced by legislative 
bodies, was not decided upon by courts, was not inaugurated 
by ^ commissions, not put in force by demagogues. Secret as 
well as open contracts for traffic, and private rebates thereon, 
were made and paid by the corporations themselves. The 
managers, the directors, the stockholders of these organiza- 
tions performed these acts. They were corporate acts. It is no 
use to mince words regarding these things. It is no use to at- 
tempt to deceive the public mind. If stockholders objected to 
these procedures in the past they could have turned out their 
directors, dismissed their managers and put in control those 
who would not do these things. The plain truth is that these 
methods were used by those who thought themselves a little 
smarter than others of their class and who sought to obtain 
undue advantage over them. Certain portions of invested 
capital sought to take from other capital a portion of the traf- 
fic carried upon its lines of railway. It was capital warring 
against capital with the usual and inevitable results to all 
concerned. I do not criticise those who have acted in self- 
defense, but I do blame and denounce the aggressors, those 
who have destroyed values, wrecked properties of great mag- 
nitude, ruined innocent and confiding investors and to an ex- 
tent precipitated present conditions. Systems of railway that 
were honestly built, the capital of which represented actual 
money invested, have been reduced to narrow straits; other 
systems which have through bankruptcy been reorganized on 
a low basis of capitalization have been still further impov- 
erished, and all because of the opinions entertained by a 
few men in corporate service that they were a little smarter, 
a little abler, a little greater and a little wiser than others 
of their class and occupation. It may be said with apparent 
force that if capital sees fit to war on capital in this manner 
and with these results it is no concern of the public. It has 
been argued that the public is benefited thereby. But this 
seems to me to be a narrow view and an incorrect conclusion. 
I take it to be the broader and wiser course for the public 
to require that public corporations shall be curbed in folly and 
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wrong-doing, and sustained in wise and right-doing, so that 
any individual, an innocent and ignorant holder of their se- 
curities, shall be protected. 

The views I have just expressed apply with equal if not 
greater force to railways controlled by receivers. Some of 
these properties in the hands of the courts and managed by 
officers of the courts Have been foremost in making private 
arrangements, and paying secret and unlawful rebates, and in 
inaugurating so-called railway wars to the injury of the solv- 
ent carriers and without benefit to themselves. One of our 
leading railway presidents, Mr. M. E. Ingalls, in some recent 
remarks before the St. Louis Railway Club, on "The Turning 
Point in Railway Reforms," expressed himself in regard to this 
in the following language: 

''One of the strange anomalies of the times, and one which 
shows how the public conscience is debauched and has lost its 
regard for the law, is the fact tliat there seems to be more 
trouble to-day in maintaining tariflfs and obeying the law in the 
cases of railways in the hands of receivers than in any others. 
In other words, some of these railways are still reported to be 
securing business by secret contracts and illegal rebates. I 
have no question but that these practices are unknown to the 
court. One of these days some judge will wake up to the 
situation and put an expert upon the accounts of his receiver, 
and then we shall get an example that will be useful. An offi- 
cer of the court surely should not be a violator of the law." 

A corporation is given existence by the sovereign people, 
they give it powers and privileges, it goes before the world as 
the oflfspring of the people, it invites public confidence and the 
money of the people. People of all classes, the laboring with 
their small savings, the shopkeeper with the proceeds of his 
trade, the bankers and merchants with their wealth, the widow 
with her dower, the orphan with a legacy in trust — all classes 
and all conditions are invited to partnership in this public en- 
terprise of a public corporation, and I urge that it is incum- 
bent upon the commonwealth to see that its corporate off- 

(7) 
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spring is wisely as well as honestly conducted. The stock- 
holders, or partners, or co-operators, call them what you will, 
cannot object to having all possible safeguards thrown around 
the management of their affairs. If they are honest persons 
they will support the enforcement of honest methods, if wise 
they will welcome wise management, if candid they will 
honor candor even though it is enforced. If dependent for 
their daily bread on the income from their investment they 
will bless the power that protects them and procures a rea- 
sonable and reliable return. I am aware that in this I am 
going somewhat farther than most men are willing to go, 
but I aver that experience warrants the suggestion and enti- 
tles it to consideration by students of economic questions. 

I have thought for many years that the corporate plan of 
conducting extensive business and prosecuting great enter- 
prises is the practical application of the co-operative idea. In 
these days of intercommunication the world over by telegraph, 
railway and steamship, ten thousand persons remote from 
each other can unite in a great undertaking which is beyond 
the power of any one man. Time was when this could not 
be done. Now by concentrating the money and brains of 
many for the consummation of a great purpose success is 
achieved. Works which are practical in no other way are 
in this manner made comparatively easy of accomplishment, 
the world moves forward and mankind is benefited. How can 
possessors of large and small accumulations of money co- 
operate in a more efficient way and share more equitably 
the proceeds of joint investment? How can labor and capital 
properly co-operate, share in responsibilty and join in direct- 
ing and controlling large undertakings except on the corporate 
plan? If the plan is imperfect in detail let us perfect it. If 
it affords opportunities for dishonesty let us throw safe- 
guards around it. If it permits making fraudulent state- 
ments let us prevent it. If ujnder it the avaricious and self- 
ish and grasping can and do endanger the small interests of 
partners of average means and intelligence let us curb them 
in a judicious way. If corporations be too secretive let us 
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make them candid. The abuses and vices, the faults and 
follies of many men do not make us condemn all mankind, 
but on the contrary they invite us to study human nature, 
to combat the wrong and vicious and work out reformation. 
Let it be so as to corporations. Reform their conduct, prevent 
their abuses, restrain their dangerous tendencies, but cease 
wholesale denunciation of the only plan by which civilization 
can be advanced, progress be made and peace and universal 
brotherhood be attained by a community of interests in a 
commerce world-wide. 

The corporate plan is the outgrowth of the efforts of our 
race through the centuries to make possible the achievement 
of worthy things which in past ages were impossible. I have 
dwelt a little on this branch of the subject because the railway 
transportation business is conducted of necessity upon the 
corporate plan. The requisite capital is so vast, the operations 
are so extensive, the service is of such a peculiar character 
and is so closely linked with the public welfare that no other 
plan seems feasible, hence the incorporation of transportation 
companies, the right of eminent domain accorded them, the 
liabilities imposed upon them and the legislative control ex- 
ercised over them. 

It would be an unnecessary occupation of your time for 
me to enter into a discussion of the commepcial course of the 
carriers in the past, their attitude in regard to public control 
of them, their alliances and dissensions in their attempts to 
better themselves, their just complaints, their present poverty, 
and their fears for the future, and, moreover, on some of 
these points we might not fully agree. You have at your com- 
mand all railway history and legislative enactments; you have 
on file in Washington and at the capitols of the different 
states you represent all, or nearly all, the agreements, the 
tariff sheets, and the rules and regulations of the carriers. 
You have sat in many public hearings, have heard many argu- 
ments from all sides, have passed judgment in innumerable 
cases, and I am sure have become satisfied that there are at 
least two sides to the questions which have been presented 
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for adjudication. I will therefore avoid dwelling at length 
upon them, and after a rapid glance at the tendency and the 
efforts of our generation will limit myself to endeavoring to 
present a few suggestions upon which we may, and I believe 
we will, all agree, and thus, perhaps, a glimpse may be had 
of a possible course which, if followed, should lead to pleas- 
anter fields and clearer skies than those we now wander in 
and under. 

We come now to the regulation of carriers as practiced by 
duly constituted commissions and by the courts of the land 
in decisions handed down from time to time upon the various 
questions submitted to them. * The fundamental principles of 
our national law are that all charges on interstate commerce 
shall be reasonable and just; that there shall be no unjust dis- 
criminations in favor of individuals, firms, corporations, cities 
or sections of country; that all charges shall be open to the 
public and shall have reasonable stability; that classifications 
of articles and rules and regulations for their carriage shall be 
reasonable; that carriers shall not unjustly discriminate in 
interchange with connections on traffic destined to points be- 
yond termini; that dissimilar circumstances and conditions 
may justify a lesser charge for a longer than for a shorter 
haul, and that the national commission shall pass upon al- 
leged violations of these principles and pronounce judgment 
subject to appeal to the courts. The basic principle is that all 
charges for transportation must be reasonable and just. This 
really comprehends all that follows, because unreasonable 
or unjust discriminations affect comparative charges on traffic, 
and unfair classifications and unjust rules and regulations 
burden it to an extent that may cancel the benefit of just and 
reasonable charges. I think, therefore, that we may stand 
upon the proposition that the fundamental or underlying prin- 
ciple is that all charges must be reasonable and just, even 
when different circumstances and conditions, as for instance, 
direct water competition, justify a lesser charge for a longer 
than for a shorter haul. Under the opinion of the Supreme 
Court, March 22., 1897, this is supplemented by a decision that 
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carriers of interstate commerce must xot combine for the pur- 
pose of maintainirig- even reasonable a)i4* just charges. On 
our great network of railways and throughbuf (Air ,vast terri- 
tory, and with our 700,000,000 tons of freight, and ^GibVooOjOOO 
passengers annually, our innumerable routes, and oiif "through 
billing and ticketing, all interstate charges must be reasotlaHe ; 
and just, but the carriers must not agree between themselves 
to make and keep them so! 

Except as to the Supreme Court opinion mentioned, which 
is new, and was unexpected, the underlying principle of our 
national law governing carriers was recognized before it was • 
put in statutory form. Common law required that this public, 
or semi-public service, should be performed for reasonable 
and just compensation; that is, just and reasonable alike to 
the served and the servant. Not more favorable to the 
serv^ed than to the servant, nor more favorable to the servant 
than to the served; but just and reasonable to both. It 
carried into the large affairs of life the admitted truth 
that "the servant is worthy of his hire." More than a 
quarter of a century ago some of our States sought 
to put in statutory form this idea, but with results, 
in some instances, so extreme as to almost confis- 
cate the servant's property. But in the older States, as a 
rule, this extreme has been modified, so that we can say 
the basic principle stands for enforcement that all charges 
must be reasonable and just upon State traffic; that is, traffic 
having origin and destination within a State, as well as 
upon interstate traffic. Two-thirds of our States have com- 
missions empowered to practically apply the principle, as best 
they can, and some of these exercise in addition a supervisory 
jurisdiction over the physical features of railways and the 
accommodations and facilities and service offered for the use 
of the public. The trend of public thought for a generation has 
been toward statutory regulation of carriers and supervision of 
them by boards of commissioners acting under authority of 
law. Yet the basic principle of all this is, as I have before 
stated, that charges must be reasonable and just for the 
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service performed by £h^ carrier for the public. This opens 
a vast field of intiuS^. -to those who are charged with deter- 
mining scaks df fca'sonable and just charges under different 
circum»tan<j^ and conditions throughout the land. 

•The' problems before commissions have been perplexing in 
^ tWe-fextreme. They have been presented under strong public 
feeling generally on one side and have been met under dis- 
advantages on the other. They have been interwoven with 
politics, and, in fact, have often been political issues. Partisan- 
ship has run riot over them and abuse and denunciation have 
often taken the place of facts, figures and judicial reasoning. 
The complex problem of determining in a scientific and 
judicial manner reasonable and just compensation for given 
services between given points has often been obscured by 
party feeling for political purposes. Injustice has been done 
in this way to the carriers, which, added to the results of 
their own follies, prove to be too heavy a burden for the 
strongest and best to bear. There are railways that have cost, 
for all their fixed and rolling plant, an average of more than 
$200,000 per mile, and others that have cost $10,000. There 
are systems with their terminals that cannot be duplicated 
for twice what they cost, and others that might be reproduced 
for less than they cost. There are nearly level lines, with 
tonnagfe and travel ten times as dense as others of like 
gradients. There are mountain systems, with steep grades, 
sparse population, small tonnage and very heavy operation 
expenses. There are railways paralleling water routes and 
railways nearly a thousand miles from navigable water. Some 
of our systems have maximum grades of 20 feet per mile 
and others of over 200. Some have a maximum curvature 
of three degrees and some 16 in standard gauge and 25 where 
gauge of track is three feet wide. Some are subjected to floods 
and inundations and others to snowslides and avalanches, 
and still others to all these combined. Some furnish luxurious 
transportation for passengers at speeds of 50 to 75 miles 
per hour, while others can provide only doubtful accommoda- 
tions at less than one-half these speeds. Some have a pre- 
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ponderance of passenger and others of freight traffic. Some 
have four excellent main tracks to insure safety and dispatch, 
while others have but an inferior single track, which is main- 
tained in passable condition with difficulty, by small traffic 
and from narrow revenues. The securities of many railways 
represent actual money expended, while those of some others 
stand for fictitious values. Some corporations are candid in 
their statements and others are secretive; some have large 
floating liabilities which they show, others have them and 
hide them, and still others have none at all. Some few have 
had fairly steady revenues for the last five years and others have 
had reductions of 30 per cent, and more. Some use coal 
at a cost of five and six dollars per ton and others at a dollar 
or less, because of proximity to mines; some pay 30 and others 
60 cents for cross-ties; some, owing to locality, pay 25 per 
cent, more for steel rails than others, and in some sections 
of the country labor is paid 20 per cent, more than it is in 
others. I mention these few of the many things that enter 
into a consideration of what is reasonable and just com- 
pensation for the public servant to receive so that I may 
illustrate the difficulties that confront a commission or a 
court in determining fairly and intelligently an issue pre- 
sented. 

It may be said that I state only some of the considerations 
that must move in behalf of the carriers and none on what is 
wrongfully designated as the side of the public; but for rea- 
sons given in the early part of my address, it seems to 
me that both sides are the sides of the public. It is evident 
that a compensation which is reasonable and just for the 
carrier to receive is equally so for the public to pay, and if, 
in view of the nature of the service performed, the circum- 
stances and conditions of the traffic and the burdens resting 
on the servant, a compensation is fixed on a reasonable and 
just basis, nothing more need be said. However, I am well 
aware that our stagnant trade, lagging industries, large surplus 
of cereals and low prices for them, the large number of un- 
employed and the feeling of general dissatisfaction at exist- 



104 YEAR BOOK OF RAILWAY LITERATURE. 

ing conditions, have much to do with the issues brought 
before railway commissions. These honorable bodies are con- 
fronted constantly with the query, are the carriers doing 
all they can and ought to do for the farmers, miners, manufac- 
turers and merchants? So the serious question of reasonable 
and just compensation for a carrier is to some extent ob- 
scured by the desire to have carriers act as nurses to sickly 
industries, unproductive farms and stagnant commerce, with- 
out much reference to some of these interests lacking strength 
and vitality to stand on merit and sustain themselves if they 
can on business principles, as the transportation companies 
must do. When trade is depressed the carriers are often ex- 
pected to stimulate it; when manufactures decrease it is sup- 
posed that carriers can broaden the field of consumption, and 
when farm products are low in market value the carrier is 
requested to reduce charges, to the end that the farmer may 
receive better prices. The usual result has been that trade, 
manufacture and agriculture remain practically unchanged, 
unless improved under the unerring law of supply and de- 
mand, while the carrier becomes nearly or quite bankrupt by 
these well meant, philanthropic, but futile efforts. 

Too often have honest rivalry, open warfare or secret 
rebates precipitated calamitous struggles for traffic. Too often 
in the past have manufacturing and mercantile interests suf- 
fered for a time from the disturbance of trade channels by 
heedless, unexpected and unnecessary reductions of rates. Too 
often have secret contracts for traffic been made at reduced 
rates with subsequent announcement of them, instead of pre- 
vious notice, as demanded by law. Zealous, shortsighted, 
scheming men have taxed their ingenuity in devising ways 
to obtain a little extra traffic by secret arrangement and at 
the same time apparently comply with the provisions of the 
Interstate Commerce Law requiring three days' notice of rate 
reductions. Even the charges approved by commissions as be- 
ing reasonable and just have been reduced openly or in secret 
by certain carriers for improper ends. Associations of railway 
officers, from presidents down, have been formed to eliminate 
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these disturbances, both before and since State and National 
legislation, and to maintain with some stability established 
tariffs under agreed divisions of traffic or revenue between 
competing carriers. Agreements of various kinds without the 
pooling feature have been made for the same purpose, with 
money penalties following bad faith. Differences became so 
frequent, contentions so rife, rivalry so heedless and rate wars 
proved so injurious to all interests, that at last permanent 
arbitrators for matters in dispute became indispensable. Sta- 
tistics of nearly all competitive business were accurately kept 
for the information of carriers and arbitrators, and to enable 
the latter to reach equitable conclusions. The machinery for 
intended fair dealing was nearly complete and quite com- 
prehensive. The efforts in this behalf were made in good faith 
and with worthy motives by a large majority of carriers, 
and yet the dissatisfied minority often nullified them by se- 
cretly or openly breaking the compacts they made. The low- 
est rates given for selfish ends were regarded by the public 
as proper and just charges for like service for all shippers, 
irrespective of the cost of service or the peculiar and unsatis- 
factory, and, I may say, inexcusable conditions under which 
they were temporarily given. Again and again leading and 
conservative carriers returned to the apparently hopeless task 
of maintaining reasonable and just charges, of dealing equit- 
ably with all interests and localities and of saving from bank- 
ruptcy the vast aggregate of capital invested in American rail- 
ways. 

I am personally acquainted with many of the executives 
of our leading transportation companies, and know beyond 
question or doubt that they have been for years and are to- 
day sincere and earnest in their efforts to accomplish what 
I have stated. The Interstate Commerce Law, after some hesi- 
tation, has been taken by them as a text; in support of it 
new associations were formed; to strengthen it new agree- 
ments were made; in pursuance of it tariffs were published; 
under it many public hearings have been had, and step by 
step the conservative, law-abiding and experienced railway 
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managers have sought to weave a fabric of reasonable and 
just transportation charges throughout the republic. As this 
work progressed they associated themselves still more closely 
for the objects of the law and to maintain the schedules of 
charges made in pursuance of it. They have declared them- 
selves unequivocally committed to the basic principle of the 
law that all charges must be reasonable and just, and they have 
embodied this commitment in various agreements. At all 
times ready to respond to the summons of the National and 
State commissions, and attend hearings and obtain rulings 
for or against them, the conservative carriers have sought 
to secure from commissions and courts a line of opinions 
that would mark with some precision the charges which, 
under different circumstances and conditions, might be re-* 
garded as reasonable and just. I am aware that in some 
instances representatives of transportation interests have been 
"backward in coming: forward,'* but as a rule the attitude and 
course of action have been as I have stated. 

I have briefly, hastily, and in unsatisfactory order outlined 
the condition of the public mind toward and the course fol- 
lowed by carriers from before a railway existed until the 
present time. I have said that common law and usage re- 
quired that reasonable and just compensation should be 
charged for public or semi-public service; that this crystallized 
into statutory law after the birth of rail-carriers; that it led 
to State commissions, with more or less power, in a majority 
of our States; that it culminated in a national law and com- 
mission; that many carriers, afraid of results at first, reluctant 
next, and obedient at last, joined in earnest efforts 
to conform to law and publish and maintain thereunder rea- 
sonable and just charges, and, finally, that the Supreme Court, 
in a recent opinion, has decided that, under a law subsequent 
to the act regulating interstate commerce, carriers cannot 
agree between themselves to maintain even reasonable and just 
charges on interstate traffic, although reasonable stability in 
charges is essential for the prevention of unjust discrimination. 

The general situation is unique and peculiar. The people 
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assert that all charges shall be reasonable and just; in their 
national legislature they enact a law requiring them to be 
reasonable and just; commissioners appointed in pursuance of 
law insist that they shall be reasonable and just; the courts 
decide that under the law they must be reasonable and just; 
the railway corporations, through their managers, affirm that 
they desire to make them reasonable and just, but a Supreme 
Court decision says that it is unlawful for the carriers to 
agree between themselves to maintain what the people de- 
mand, Congress has enacted, commissioners insist upon and 
the carriers themselves desire. I can see many opportunities 
for differences of opinion as to what are reasonable and just 
charges; in fact, railway history is replete with many painful 
and ruinous illustrations of opposing views between carriers 
on this very point, so we need not wonder when commissions 
and ordinary citizens take issue with them. But when com- 
petent public authority, after careful investigation and pa- 
tient hearing, concludes and states that, under the circum- 
stances and conditions, given charges between given points 
are not unreasonable nor unjust, it seems proper and right and 
good business policy, and best of all, good citizenship, for 
those who must publish what are admittedly just and rea- 
sonable charges, to agree between themselves to maintain 
them until commissions and courts modify their opinions 
about them. If the law prohibits such agreement, then the 
law itself is not founded on common sense. I have deep rever- 
ence for the Supreme Court as a body, and profound respect 
for the members individually. I have faith in the average 
wisdom of our national legislature and in its desire to advance 
the interests of our people. I am an upholder of law and 
of good government, and an ardent supporter of constituted 
authorities. I believe in our republic and its institutions, and 
the principles upon which it is founded. I am proud to be an 
almost invisible fraction of so free, so enlightened and so 
great a people, and therefore it is with diffidence that I 
say, so soon after the Supreme Court opinion of March 22, 
that our methods in business and commerce, in public policy 
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and private enterprise, ought to be grounded on common 
sense. I have yet to learn that it is contrary to common sense 
to agree to maintain what is reasonable and just in relations 
between man and man. 

I trust I am not trespassing too long upon your time nor 
bearing too heavily upon your patience; but the subject is of 
such magnitude and importance, is so complex and so gener- 
ally misapprehended, that it has seemed proper for me to make 
a modest effort to bring to your attention some salient points 
in the interest of all concerned. Not because I doubt for a 
moment your familiarity with them, nor for the reason that I 
possess superior knowledge, but because I have been engaged 
in railway vocations for forty years, from apprentice boy in 
a machine shop to president, have at heart the public wel- 
fare, the legitimate and vital interests of labor, the desirable 
safeguards for invested capital, a love of fair-dealing and jus- 
tice, an abiding faith in the principles of our government, and, 
moreover, I come to you from a State that at present entrusts 
its transportation interest to the common sense, fairness 
and integrity of its carriers, unrestrained by statutory pro- 
visions, but governed by common law. I feel deeply my re- 
sponsibility to the public for the confidence reposed in me, 
thus far, as a railway manager, and because I have always 
endeavored to consider in a dispassionate manner the com- 
mercial as well as the corporate aspect of the transportation 
question. Observation has taught me that where all interests 
aspire to attain an acknowledged desirable result and differ 
only in detail as to the best method of procedure for ac- 
complishing it, free interchange of thought, candid discussion 
and calm deliberation by representative men in conference to- 
gether are the surest means for uniting in a common conclu- 
sion. Nor does it weaken in any way this method, nor impair 
its application when some representatives are from the gov- 
erning class and others from the governed. In truth, this 
method of procedure is more appropriate in such cases, under 
our republican form of government, where all powers spring 
directly from the governed and those in authority are for the 
time being the servants of the people. 
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You have already perceived the suggestion I am about to 
make, that joint conferences be held between commissioners 
and railway managers for the purpose of determining how 
they shall unite in presenting to the people reasonable, just 
and stable transportation charges, without discrimination, 
as contemplated by law. How the people and the law-abiding 
carriers shall be protected against law-breaking ones. How 
violators of transportation law can be speedily brought to 
bar. What legislation, if any, is necessary to accomplish these 
ends. 

I beg that you will not think lightly of the suggestion and 
dismiss it from your minds as a chimerical, impracticable or 
impolitic one. The highest ambition of every citizen, in pri- 
vate occupation or in public position, should be to sustain the 
majesty of the law and aid in its enforcement. If a public 
desire is put in statutory form and fails in controlling as in- 
tended, because of incomplete legislation, it stands to reason 
that additional legislation should be had to the end that the 
original object will be attained. 

Bear in mind the basis upon which my suggestion rests 
and pardon me for repetition; common law, running through 
generations, that transportation charges shall be reasonable 
and just and free from unjust discriminations; statutory provi- 
sions by a majority of our States and by our national legis- 
lature formulating the usage of generations in regard to pub- 
lic carriers; the appointment of commissioners by State gov- 
ernments and by the National Government to make effective 
these transportation laws; the inability thus far of the State 
and Federal governments, and their boards of railway com- 
missioners, to enforce the laws and to bring law-breakers to 
bar in the courts; the desire of all conservative, self-respect- 
ing and law-abiding rail carriers to comply with these laws 
and give to the public reasonable and just and stable rates 
without unjust discrimination, and their powerlessness to do 
so because of the disregard of law by some shippers and 
some carriers and their freedom thus far from well-merited 
punishment. Before any so-called railway laws were enacted 
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in this country the rail carriers tried as best they could by 
various kinds of joint agreements to establish and maintain 
what seemed to them just and reasonable rates, but they 
failed in their purpose. State governments have tried to 
accomplish the same object on traffic within their respective 
States; the Federal Government has made a comprehensive 
effort for a similar purpose in respect of interstate traffic, and 
many conservative railway managers have endeavored to co- 
operate with the Federal and State governments in accom- 
plishing the end in view, but thus far these efforts have been 
unsuccessful. 

The fabric of rates throughout the land is so peculiarly 
woven that one part cannot be materially strengthened or 
weakened without affecting the whole. The rates on traf- 
fic within States are so closely interlocked with and dependent 
upodi rates on traffic between States, and at times on that with 
foreign countries, as to make their readjustment coincident 
in the generality of cases. Hence, co-operation on right lines 
between the State boards of commissioners and the national 
board is desirable, and conferences and cooperation between 
State and interstate carriers are necessary. There are in- 
stances where three or four hundred out of our 185,000 miles 
of railway have seriously disturbed rates from St.^Paul to 
the South Atlantic coast, and from St. Louis and Qiicago 
to the Gulf of Mexico and the Pacific Ocean. A State, either 
by legislative enactment or through its commission, can af- 
fect the whole fabric of rates unless the action is so palpably 
wrong as to warrant the intervention of a court of competent 
jurisdiction. Therefore, I say that cooperation on just lines 
between the Federal and State boards and between the various 
State boards is almost essential. 

The conditions, when regarded geographically and com- 
mercially, point with unerring finger to the absolute necessity 
of conferences and understandings between carriers, cooper- 
ation between boards of commissioners, and concert of action 
between commissioners and carriers for the fulfillment of 
the laws requiring reasonable and just rates, free from unjust. 



THE PEOPLE AND THEIR RAILWAYS— J EFFERY. HI 

discrimination, throughout the land. So I return to my sug- 
gestion that railway managers and commissioners have joint 
conferences for the object already stated. But for fear it may 
be thought that I speak with some degree of authority for the 
transportation companies, it is well to say that I alone am 
responsible for the suggestion. J have not counseled with a 
single president or manager upon the subject, and I doubt if 
one of them in the entire country is aware that you honored 
me with an invitation to address this convention. 

The carriers are not fully agreed among themselves as to 
what ought to be done to perfect legislation in the mutual in- 
terest of the public and themselves, and perhaps the honorable 
commissioners are similarly conditioned. If duly appointed 
committees of representative railway men from the various 
sections of the country covered by the different traffic associa- 
tions would meet and confer, they would, no doubt, reach a 
reasonable conclusion, which could be entrusted to a sub- 
committee empowered to ask for a conference with the Federal 
commission in relation, to interstate legislation, and with repre- 
sentatives of State boards as to State legislation if it be neces- 
sary in connection therewith. As there would be no vexed 
question at issue, no matter of rates to pass upon, no transpor- 
tation principle to determine, I am persuaded to believe that 
the Federal commission would accord a conference, or a series 
of them, if need be, for the purpose of endeavoring to formu- 
late a recommendation to the national legislature, so fair and 
just to all concerned as to insure its approval and its crystalli- 
zation into law. It may take time and patience and protracted 
conferences to come to a joint conclusion grounded upon jus- 
tice and common sense; but can time be spent more advan- 
tageously and beneficially and can united effort on any other 
great question produce more satisfactory results to the country 
at large? I shall not venture any suggestions about the ad- 
ditional legislation that is desirable, beyond stating that it is 
clear to me agreements between carriers for maintaining rea- 
sonable and just rates under the approval of the commissions 
should be legalized, and when entered into the people and the 
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carriers who may be injured by violations of them should be 
able to sue and recover damages in courts of law; and perhaps 
the incorporation of joint traffic bureaus or associations or 
clearing houses should be authorized and persons who manage 
them be held directly responsible to commissions and amen- 
able to law as recognized agents of carriers so associated to- 
gether. I purposely refrain from speaking farther upon this 
point because I do not know the views of those who have 
broader minds, larger responsibilties and greater opportunities 
for formulating just and proper recommendations. 

Federal and State laws for the regulation of railways, 
rulings of National and State commissions and the general 
methods of interstate and State carriers should be substantially 
alike in all important matters. The basic principle governing 
charges is the same the country over, as heretofore shown and 
for the reasojis stated ; therefore all legislation should be upon 
the same lines to accomplish the same end, regardless of 
whether carriers have a preponderance of interstate or of State 
traffic. What is most reasonable and just to all interests, 
State and National, should be attained, and the machinery of 
government, of transportation companies and of traffic asso- 
ciations should be worked in harmony with each other for 
the benefit alike of the public and the cai'riers. Not for the 
purpose of oppressing the carriers, but to protect them equally 
with all other interests in the republic. There are large areas 
of our country to be opened up to settlement, and transporta- 
tion facilities will be their leading necessity. Capital must 
be enlisted in this behalf or else we shall stand still as a 
nation. For these enterprises, and for all other material de- 
velopment, capital and labor are the factors, and to succeed 
they must work in close cooperation under laws equally just 
to each and inspiriting to both. The sentiment or legislation 
that cripples either will injure both. 

In conclusion, Mr. Chairman, permit me to invite this 
distinguished body to hold its next convention in the capital 
city of the Rocky Mountain State, the fair city of Denver. I 
can insure you a cordial welcome, warm hospitality, sunny 
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skies and a balmy atmosphere. The Denver & Rio Grande 
Railroad will be at your service, and the gold, silver, iron, 
coal, lead and copper mines of Colorado will be of easy access 
from its rails. You need have no hesitancy in accepting, for 
you will be most welcome guests of the citizens, and the 
railway company I represent does not seek any favors at your 
hands. You can view mountain scenery that is beyond de- 
scription, pass over summits two miles above sea level, through- 
deep cations and gorges so narrow that the railway can scarce 
find room, you can climb grades of 211 feet to the mile, can 
ride on standard-gauge or 3-feet gauge or 3-rail track, just 
as you prefer, and observe that which is unique and interest- 
ing and exceedingly instructive in railway operations. I tiiank 
you all for the attention you have given me. 
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An Address to Railway Men.* 

BY E. T. JEFFERY. 

Mr. Chairman and Friends: — I am encouraged to stand 
before you by the observations I have made during the last 
hour or hour and a half to the effect that those who sing and 
those who play are called to perform twice, while those who 
speak are let off with one performance. I observed that even 
our eloquent friend McClellan was not called to the floor a 
second time. 

Our chairman has voiced the sentiments of my heart in 
saying that it is a pleasure for me to be here with you. No 
matter where I am, nor what business perplexities surround 
me, my best thoughts and kindliest feelings, next to those 
belonging to my family, go to my railroad family. To me 
it is a matter of pride to know that this railroad family is so 
loyal, appreciative, intelligent and zealous in its action, that 
in nearly all instances where the interests we all serve are in 
jeopardy the family stands together as one man, and I be- 
lieve the wives and daughters stand together as one woman. 
This condition does not prevail, however, on very many rail- 
ways of the land. It ought to become a general one. 
The condition should prevail everywhere where men are 
associated together as officers and workmen in furthering 
the interests of a great enterprise, but, as I said before, it is 
not so except in rare instances, and then only because there 
is a fellow feeling pervading all hearts from the highest to 
lowest and a sense of community of interest pervading all 
minds in the organization. The welfare of one is the wel- 

* Delivered before the D. & R. G. Railroad Y. M. C. A., at Denver, Colo., March i6, 

1897. 
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fare of all, and the welfare of all should call forth the strong- 
est efforts and best thoughts of everyone and build the high- 
est standard of character, because only with these high 
standards can go the best thoughts and the best deeds. 

When young I was not a good little boy like Brother 
Sample, but I wish I had been. I think it was perhaps 
because he went to Philadelphia, which is always good, and 
I went to Chicago, which was then very bad. In fact, at 
times, thirty-five to forty years ago, I felt very much as did 
a young fellow I was reading about the other day. He was 
approached by a worthy and enthusiastic evangelist intent 
on winning him to Christ and making him a better young 
man. He said: "Go away; don't you bother me now. I 
have fifteen dollars bet on Corbett, and I don't want to get 
religion until after the prize-fight, on the 17th of March." 
Not, my friends, that I was especially interested in prize- 
fighting, please understand, but I mention the illustration 
to show how little at times in those days I realized the seri- 
ous things of life and the grave questions that weigh often 
on my mind now. I thought in those days that for a rail- 
road man to be religious impaired to some extent his railroad 
ability. Why, how could a man pray and run a locomotive 
engine? How could a man worship God and shovel coal? 
How could a man have his whole heart intent on the reli- 
gious exercises of the coming Sunday and drive spikes in 
railroad ties? Was it possible to control a large number of 
men except it were done by driving or swearing? These 
were the immature views that floated through my inexpe- 
rienced mind then and they remained with me quite a num- 
ber of vears. 

As I grew older, saw more of men and society, thought 
more of the great economic questions, read more of 
history, understood organization better, I realized that all 
through nineteen or twenty centuries had come down irre- 
sistible in force the idea that the world cannot move, that 
men cannot accomplish the best results, that society itself is 
endangered if this religious element, this religious instinct, 
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if you please, this strong and almost overpowering religious 
feeling is not in the main supreme. Do you know of a 
civilized nation that does not insist by law, and by force if 
necessary, on religious teachings throughout its army? Do 
you know of a navy the world over able to cope with well 
equipped governments, upon the decks of whose ships reli- 
gion is not taught and the example set in the teaching by 
the chief officer in command? As I saw these things, as I 
comprehended the breadth, the power, the scope, the force of 
all this, I gradually grew into the idea that all organizations 
of men and women formed for worthy objects or for the 
prosecution of great business enterprises are more capable, 
more trustworthy, more able to reach the results for which 
an organization is made if the spirit of religion and morality 
and temperance and virtue prevail than if it be otherwise. 

It is a most singular line of thought, if you allow your 
minds to dwell upon it, how through these centuries behind 
us human nature has been struggling to higher ideals from 
year to year, generation to generation, century after century, 
and to-day with all written history behind you, all legendary 
history behind you, all the efforts of thinkers, prophets, 
inventors, discoverers, the power of God behind all, human 
nature is just as dissatisfied; it is just as far from its ideals. 
There is not one mind here to-night that is any nearer the 
ideal of Christian character than were some minds nineteen 
centuries ago. We are still struggling. The world will al- 
ways struggle in the direction of being better, nobler, purer, 
more worthy of the Father who is over us all. 

I know that to-day in our own ranks there are those 
who think that these efforts made in this humble way are 
foolish, unnecessary, that the management has a hobby, 
that it is a little cranky on religion, that it might put its 
fifteen or sixteen hundred dollars a year to better purpose; 
that it might put a few more men at work and pay that 
money to them to enable a few more wives and children to 
get a little sustenance and clothing. I don't wonder at these 
thoughts, these reflections; they are perfectly natural. I 
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have passed through that period myself; but this influence 
that here is sought to be directed through the entire ranks 
of the Denver & Rio Grande and other adjacent railroads, if 
it can be made effective throughout these systems, would 
benefit thousands and thousands of men and their wives and 
their children, and by lessons of thrift, care, economy, 
temperance, right living, add to the company's prosperity 
and enable also those who have employment, however 
limited, to contribute out of their little surplus a sum, how- 
ever small, and thus, from the charity of their hearts, help 
those who need assistance. Thus in the end the entire com- 
munity, not only the railroads themselves and their em- 
ployes, but the entire community, and in fact a whole State 
is benefited. These matters must be taken in the broad, not 
in narrow lines. 

Here is absolute unsectarianism. It is not desired here 
in these rooms and baths that you shall be as good a Pres- 
byterian as Brother Hobbs, or as excellent a Methodist as 
Brother Gilluly; it is simply desired, as has already been 
said, to make better men; to create character; build it up; 
strengthen it, to the end that all receive the benefit of the 
influence, and in receiving it profit not alone themselves 
but the interests we as employes all serve. My experience 
of over forty years in railroading, from apprentice boy ta 
president, has convinced me beyond all question of doubt, 
beyond all fear of disturbance by argument, beyond all care 
for criticism, that these influences do make men better as 
engineers and firemen, conductors and brakemen, shop 
hands, track hands and every other class of workmen upon 
a railway, and in this way the corporation we serve is benefited 
as well as ourselves. 

I do not like to bring in selfish considerations; it is not 
the worldly standpoint we should consider these things from, 
but aside from all the considerations I have heretofore urged, 
waiving all that I have said and that has been said by 
others so ably on this platform to-night, I will affirm that 
from the purely selfish standpoint of greater loyalty and 
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efficiency of a working organization the railway company 
that has a moral and religious set of men is better than its 
neighbor that has an irreligious and immoral set. The re- 
sults are better. The net results at the end of the year in 
dollars and cents are greater. 

I am willing to stand anywhere in the. United States 
and challenge contradiction from all quarters and all sides to 
that assertion. I would be willing, if I had time, to stand 
on any platform in the United States and enter into any 
public debate on the affirmative side of that proposition, and, 
as I said before, the conclusions have come to me year. by 
year through over forty years of association with railway 
men, commencing as apprentice boy in the machine shop to 
the position I have the honor to hold now^ and which, let 
me say, you and others on the Denver & Rio Grande enable 
me to perform the duties of with success. 

I wish, Mr. Chairman, to make another suggestion be- 
fore taking my seat. There is a common idea prevailing 
amongst railway men that the results on ^ railway are 
wrought out by the president and a few chief officers. There 
never was a more erroneous idea entertained. I can suggest, 
I may order, I may lay out policies, but the three hundred 
thousand tons of coal burned are not burned under my direct 
supervision; the three hundred locomotives belonging to the 
company are not run under my supervision; the six hundred 
and fifty thousand cross-ties cut in your mountains here and 
put annually in the track are neither bought nor cut nor 
used under my personal supervision, nor, in fact, I might 
say, is the necessity itself for those ties determined in detail 
by me except in a general way. Whether a certain freight 
train takes 66 per cent, or 70 per cent, of its full 
tonnage or 100 per cent, of its full tonnage is a mat- 
ter that I individually cannot control, and yet on these 
particulars the results upon a railway are mainly worked out, 
and how? By intelligent, loyal, attentive, capable locomotive 
engineers who see that the coal is used economically because 
they love the company they serve; because it deals justly 
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%vith them; because it will not tolerate wrongs to them; be- 
cause it will uphold them in the right. They endeavor to 
keep their engines out of the shop longer and thus reduce 
the cost of repairs all they can. They are saving and eco- 
nomical in oil and waste and other supplies. They say jus- 
tice has been dealt to us; we are honest, upright, moral men. 
We understand what is due from one man to another and in 
return for justice shown to us we will deal justly and fairly 
and give to this company and its management the best that 
within us lies. And the firemen emulate the example of the 
engineers and work in the same direction, actuated by the 
same spirit, and so do the conductors in helping to move all 
the tonnage they can at the least cost and in guarding 
against accident to person and property in transit across 
these dangerous mountains and through these deep caiions 
by night and by day. And so, too, with the track-men, 
maintaining good track, doing the best they can, the reasons 
actuating them, the motives moving them being in the main 
those I have already outlined. 

Now, I believe that everyone of you here will admit 
that I have stated plain, undeniable facts. I want you to 
accept the conclusion, if you will, that in considering and 
determining on right lines what is due between man and 
man, what is due by corporation to employe, what is due 
from employe to corporation, in trying to look with clear- 
cut vision as to what is the right thing to do, the man who 
is actuated by Christian spirit and imbued by Christian love 
and who is guided in the matter by eighteen or nineteen 
centuries of Christian faith and teaching, is the one most 
competent to correctly decide, not these only, but also the 
course to take where injustice is done by the management, 
and the conclusion will be that where such injustice is done, 
if the aggrieved will, in a manly, straightforward and kindly 
way, show where the injustice lies, the management will en- 
deavor to have it removed. 

My friends, I cannot tell you how glad I am to stand 
before you, to look into your faces, and to have the oppor- 
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tunity of saying these few words. I do not see many of you 
often, but my thoughts are with you daily. Wherever you 
are, wherever a Denver & Rio Grande man is, wherever a 
loyal, and good and true railroad man is, there my kindest 
thoughts and my deepest interests repose. I hope that in all 
your work you will be blessed with health and strength and 
with the sustaining power of God. 



Railways and the Public. 

BY T. B. BLACKSTONE. 

L* . 

In States in which railroads have been constructed at 
the expense of non-residents, the railroad history of the last 
quarter of a century presents some remarkable features. 

It is not our purpose to attempt to predict what the 
people of the States we have referred to will hereafter do in 
the matter of constructing railroads or in the enforcement of 
reduced railway rates, but it is an old maxim that history re- 
peats itself, and if the history of organized popular control 
of railways in such states is to be repeated, it should be of 
use as a warning, especially to those who may be requested 
to aid in the construction of new railroads or the reorgan- 
ization and repair of bankrupt roads. 

In the matter of railway construction and control, the 
policy of the people, which is still continued in many States, 
had been so clearly manifested seventeen years ago that your 
company decided that unless it should thereafter appear that 
it had been changed, it would be unsafe for it to make further 
extensions of its railway, and that its policy should be that 
which it has since pursued in fortifying its position with refer- 
ence to such conditions as it has been compelled to contend 
with. 

It was long ago held by the Supreme Court of the United 
States that "the charter of a railroad corporation is a contract 
within the meaning of the contract clause of the Federal Con- 
stitution," but for many years the people of the States to 
which we have referred apparently have failed to give due 

* Being an extract from the thirty-third annual report to the stock- 
holders of the Chicago & Alton Railroad, for the year ending December, 1895 

m 
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consideration to the fact that each railroad company, before 
commencing the construction of its railroad, entered into a 
contract with each State in which its road, or any part thereof, 
is located, and that upon the faith of the State so pledged the 
company expended a very large amount of money in con- 
structing and equipping its road. 

One of the provisions in all such contracts is, in sub- 
stance, that the State will always permit, and the railroad com- 
pany shall always have, power to charge and collect reasonable 
rates for transporting persons and property, and in all cases 
at the time such contracts were made it was doubtless under- 
stood by both parties that the railway rates then considered 
reasonable should thereafter be so considered, unless new 
conditions should arise under which the railroad company, 
by charging lower rates, could obtain a reasonable aggregate 
compensation for the use of its capital and for its services as 
a common carrier. 

And, especially, as to all such contracts made twenty- 
five or more years ago, it was understood from their very 
nature and object, as clearly as though it had been stated 
therein, that the State, in providing for such public highways 
as railroads are held to be, would cause no more of them to 
be constructed than it intended the people should support by 
payments for their use. 

It was also understood that railroad companies would 
be afforded such protection as is involved in the enforcement 
of all laws, and especially the common law relative to com- 
mon carriers; and that railroad property would be taxed on the 
same basis, with reference to its actual value, as other prop- 
erty is taxed. In these matters, as well as in many others, 
the just expectations of railway companies have not been 
realized. 

At the beginning of the last quarter of a century thiere 
were in the United States 53,400 miles of railroad, or one 
mile for each 722 inhabitants, and the rates for railway trans- 
portation were less than such rates were then, or at any time 
since have been, in any other country in the world. 
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With the exception of those in the Eastern and Middle 
States, three-fourths of the railroads in this country were then 
earning no more, and many of them less, than their fixed 
charges. Under such conditions the people demanded still 
lower rates, and a law was enacted by the Legislature of 
Illinois, approved May 2, 1873, and similar laws have long 
been in force in other States, which practically empower rail- 
road commissioners to limit railway rates at their discretion. 

An eminent writer upon the subject of railway manage- 
ment, in an article published in the North American Review, 
in its April number, 1875, referring to this law, asserts that 
"the Illinois railroad law was ingeniously framed so as to 
make those who were to use the railroads of Illinois the final 
arbiters as to what it was reasonable they should pay for such 
use.'* More than twenty years' experience under the law 
has proved the truth of the assertion. 

This law practically affords absolute protection against 
chaiges in excess of those declared reasonable by railway 
commissioners, who are appointed by the people to guard and 
protect their interests. But with reasonable rates the people 
apparently are not satisfied, and they have long acted upon 
a plan by which railway rates are reduced below such as are 
declared reasonable by railway commissioners. This plan re- 
duces the price of railway transportation by increasing its 
cost. It is based upon contracts made by the State with per- 
sons who build railroads for the purpose of making a profit 
for themselves while the roads aie being constructed. 

After the State has caused the construction of as many 
railroads as can 'he operated with economy, it contracts with 
such persons as we have referred to for such number of com- 
peting roads as will, by the subdivision of traffic and by the 
orders of its railroad commissioners, force, at least, a part of 
them to bankruptcy. With bankruptcy staring it in the face, 
a railroad company does what business men generally do 
under similar circumstances. Ever hopeful, until the sheriff 
af^ears, that failure may be avoided, or, at least, postponed, 
it bonrows money until its credit is exhausted, and sells trans- 
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portation at any sacrifice to obtain money to meet its ma- 
turing obligations; and by reason of the law which prohibits 
agreements with its competitors, by which expenses might 
be reduced, its progress to bankruptcy is accelerated. When 
bankruptcy can no longer be postponed, the road passes into 
the hands of a receiver, who operates "it until those at whose 
expense it was constructed can be induced to contribute such 
amount of money as is needed to effect a reorganization, pay 
the floating debt, and start it again on its downward way to 
bankruptcy. And thus its history is repeated. 

That which we have above outlined has been the ex- 
perience during the last twenty-five years of more than three- 
fourths of the railroad companies of the country, and, as to 
many of them, it has been several times repeated. 

When a railroad company is struggling to avoid bank- 
ruptcy, its more fortunate competitors iare compelled to make 
rates ruinously low to retain their traffic, and, therefore, the 
plan of the people for obtaining cheap transportation on all 
railroads is successful. The people, apparently, forgetting 
their contracts, attempt to justify such action by saying that 
their object is commercial competition; but there can be no 
commercial competition in the absence of the right to sell 
what the competitor has to offer at what it is worth in the 
market, or in the absence of the right to decline to sell when 
the market price is not satisfactory. Commercial competition 
does exist among carriers on the oceans, lakes, and rivers, 
although many oi them are incorporated under State charters. 
They are permitted to sell transportation or to decline to sell 
it at their pleasure^ and are not restricted as to their charges. 
There are good reasons why such freedom of action cannot 
be permitted on railways, but such reasons render commercial 
competition among theiii impossible. The result is not com- 
petition in the common acceptation of that term; it is strife 
which causes evils without number, and the confiscation of 
railway property. ' • . 

The railroad problem, of which so much is said, is what 
the people have made it, and it is not surprising that the 
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people find much in it that they would prefer to have the 
world believe is not the result of their own acts. 

In pursuing its railway policy the State, apparently, has 
not considered whether it is consistent with its honor, after 
having contracted for the construction of railroads and au- 
thorized the issue and sale of securities based thereon, to 
subsequently take such action as it has taken, thereby de- 
stroying the value of such securities without compensating 
the persons who, relying upon its good faith, have purchased 
them. If the State decides that the public interest requires 
it to destroy such rights as it has granted by contract, or to 
take or destroy private property of any kind, we presume no 
one will deny its right to do so by the exercise of its power 
of eminent domain, and the payment of damages, judiciously 
ascertained; but the destruction of private rights or property, 
without payment therefor, is manifestly wrong. 

There is a very numerous class of persons, especially in 
the Western States, who profit greatly by reason of railroad 
poverty, and the railroad policy of the people for many years 
has been, in a great degree, shaped and promoted by them. 
Such persons obtain advantages over their more conscien- 
tious competitors in trade, by inducing impecunious railroad 
companies to secretly reduce railway rates in consideration of 
their patronage, and they have long since learned that when 
the company yields to their solicitation, it is ever poverty, 
and not the will, that consents. In the nature of such cases, 
lawful rates would be insisted upon if the pressure of need 
were not too strong to be resisted. 

By reason of the course the people have pursued, there 
are four or five times as many competing railroads as are 
needed, and only about one-fourth, consisting of those most 
advantageously located, and such as have superior facilities, 
have for the last twenty-five years been able to earn dividends. 
The remaining three-fourths of the railroads, for the greater 
part of that period, have earned less than their fixed charges; 
and although hundreds of them have been sold in bankruptcy, 
reorganized and repaired, very few, if any of them, have there- 
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after earned any return whatever for those who have con- 
tributed the cost thereof. Such contributions, aggregating 
many millions of dollars, have been made with the hope that 
with an increased development of the country, ahd the con- 
sequent increase of traffic, the people would permit increased 
net earnings, by which, at least, a part of the cost of the 
roads might be saved; but although the expected development 
of the country and the increased amount of traffic have been 
realized, the States have continued to contract for railways 
to subdivide the traffic, and railway commissioners have con- 
tinued to reduce railway rates to such extent, that in many 
parts of the country the net earnings per mile of railways 
are less than such earnings were twenty-five years ago. It, 
therefore, appears in nearly all cases, that the money con- 
tributed in the hope of saving such properties, has been, in 
effect, contributed to enable the people to continue to enforce 
railway service at less than its actual cost. 

It is difficult to ascertain precisely what the total re- 
duction of railway rates during the last twenty-five years has 
been, but, approximately, in the Western States the average 
of passenger rates was at least 50 per cent, and the average 
of freight rates at least 100 per cent, higher in 1870 than in 
1895. In view of the fact that at all times during that period 
the average of operating expenses has been equal to from 65 
to 75 per cent, of the rates charged, it is easy to see that such 
reduction of rates has, in the case of most roads, naturally 
led to bankruptcy. It is, however, but just to say that, so far 
as we are advised, when railway commissioners have ordered 
rates reduced they have acted in accordance with the im- 
perative wishes of those by whom they are employed. Under 
such conditions the railway mileage of the country has been 
increased during the last quarter of a century 237 per cent., 
while during the same period the population of the country 
has increased, approximately, 78 per cent.; and still in many 
States there is a standing invitation to contract for the con- 
struction of railroads under laws that require no inquiry as 
to the use that can be made of them when completed, or at 
any time thereafter- 
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It is interesting to contrast the railway policy of this 
country with that of other countries. On page 20 of this re- 
port may be found in a tabular statement, compiled from 
consular and other official reports, in which is shown the 
total railway mileage, the number of miles of railway for each 
100 square miles of territory, the number of inhabitants for 
each mile of railway in eight of the principal European coun- 
tries, in the United States as a whole, and in each of the 
forty-four States in the Union, which presents interesting 
comparisons. For example, comparing Great Britain and 
Ireland with Illinois, we find that the former, for each mile of 
railway, has nearly 12 per cent, more territory and five times 
as many inhabitants as the latter. 



STATEMENT OF RAILWAY MILEAGE IN THE PRINCIPAL EUROPEAN 

COUNTRIES AND IN THE UNITED STATES. 

Compiled from consular and other official reports pub- 
lished in 1895: 

Miles of Railroad Inhabit- 

Total Miles per 100 Square ants per 

COUNTRIES. of Miles of Mile of 

Railroad. Territory. Railr'd. 

Russia 19,622 0.936 4,878 

Italy 8,496 7.678 3,650 

Spain 6,769 3.486 2,544 

Austria-Hungary 17,621 7.313 2,254 

Great Britain and Ireland 20,321 16.778 1,938 

Germany 27,451 13 .084 1,835 

Belgium 3,379 29.710 1,835 

France 24,014 1 1 . 229 1,438 

United States 178,708 6.020 380 

Rhode Island 226 20.840 1,650 

Massachusetts 2,118 26.350 1,140 

Maryland 1,291 13 .090 872 

New York 8,002 16.950 803 

Connecticut 1,013 20.910 795 

New Jersey 2,155 28.910 723 

Kentucky 3,021 7. 55o 664 

Tennessee 3,065 7.340 622 

Pennsylvania 9^563 21 .330 592 

Louisiana 2,050 4. 520 589 
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Miles of Railroad Inhabit- 

Total Miles per loo Square ants per 

COUNTRIES. of Miles of Mile of 

Railroad. Territory. Railr'd. 

Delaware 318 16.210 573 

Mississippi 2,478 5-250 562 

North Carolina 3432 7.070 509 

Virginia 3*564 8.880 502 

South Carolina 2,584 8.570 480 

Maine 1,510 5.050 472 

Ohio 8,547 20.970 464 

Missouri 6,463 9.460 445 

Alabama 3»7o8 7.200 440 

West Virginia 1,936 7.850 421 

Illinois 10,430 18.680 395 

Georgia 5,102 8.650 388 

Indiana 6,326 17.620 374 

Vermont 988 10.810 363 

New Hampshire 1,191 13.230 341 

Wisconsin 6,022 1 1 .060 302 

Michigan 7,633 13.290 296 

California 4,861 3. 120 269 

Arkansas 2467 4.650 268 

Texas 9,264 3.530 261 

Iowa I . . . 8,477 15.280 243 

Minnesota 6,009 ?• 59^ 234 

Oregon 1*529 i .620 221 

Nebraska 5>540 7.210 206 

Kansas 8,841 10.820 174 

Florida 2,927 5.400 144 

Washington 2,811 4.200 134 

South Dakota 2,799 3 .640 126 

Colorado 4,530 4.37'0 98 

Idaho 1,088 1 .290 83 

North Dakota 2,516 3.580 ^^ 

Wyoming 1,160 i . 190 56 

Nevada 925 0.840 53 

Montana 2,735 ^ '880 52 

Comparing Great Britain and Ireland, Belgium, France, 
Germany, Russia, Austria-Hungary, Italy, and Spain with 
the United States, we find that in the European countries 

named there is an average of 2,617, and in the United States 

only 380 inhabitants for each mile of railroad. In the Eu- 
ropean countries last named the total railway mileage re- 
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ported is 127,673 miles, or about 71 per cent, of that of the 
United States, and the total population is about 335,000,000. 

The average rates for railway transportation in Europe 
are from 50 to 100 per cent, higher, and the wages of rail- 
way employes, on which the cost of railway transportation 
largely depends, are only about one-half of those paid in this 
country. 

In the matter of governmental control of railway rates — 
for example, in France, where six of the seven railway sys- 
tems are operated by corporations chartered by the State — 
the State reserves tlie right to limit the charges for transporta- 
tion, but it guarantees the payment of the interest on the 
indebtedness of the corporations, and also a specified rate of 
dividends on the railway shares. If the net earnings of the 
road are not sufficient for such payments, the deficit is paid 
from the national treasury. That the right of a government to 
reduce railway rates involves the duty to protect railway com- 
panies from loss by reason of such reduction in that or in 
some other way, is recognized in all European countries. 
The course pursued by the State of Illinois, relative to 
the construction, operation, and taxation of railways, may be 
considered a fair type of that pursued in all States in which 
railroads have been constructed with little or no cost to such 
States or their inhabitants. 

In 1837 ^he State of Illinois undertook the construction 
of about 1,300 miles of railroad. It expended about $15,- 
000,000, exhausted its credit, and failed to complete any part 
of the proposed railways. For about ten years the State, 
with a population of less than 500,000, was unable to pay the 
interest on its debt, and very little progress was made in its 
development. It then appealed to persons in the older States, 
and made such contracts with them as we have referred to, 
under which such railroads as were needed were constructed, 
without expense to the State or its inhabitants. The benefits 
the*people of Illinois have realized by the use of the railroads 
then constructed are beyond the power of computation. 
How unjustly the State has dealt with those who manifested 

(9) 



130 YEAR BOOK OF RAILWAY LITERATURE. ' 

their faith in its honor in the days of its adversity, is shown 
by its subsequent railway history. 

The laws of Illinois provide for the construction of rail- 
roads upon and across streets and common highways, subject 
to certain conditions, but do not provide that a railroad com- 
pany, after it has constructed its railroad in accordance with 
such conditions, may thereafter be required to reconstruct it 
upon a different grade. If, by reason of increased travel on 
streets, or the establishment of new streets after the comple- 
tion of a railroad, it becomes necessary to separate the grade 
of the railroad tracks and the grade of the streets, it seems 
equitable that the cost thereof be divided between the people 
and the railroad companies, so that each shall pay in propor- 
tion to the benefits it is to derive from the expenditure. In 
many States a division of cost in such cases is required by 
statute, and, although there is no such statute in Illinois, the 
equity of dividing the cost, as, for example, in the construction 
of viaducts in Chicago, has, for many years, until recently, 
been recognied and acted upon. Recently, public sentiment 
has changed, and now the city of Chicago demands that 
railway companies shall elevate their tracks so that the streets 
of the city may pass under them, and that the total cost 
thereof shall be paid by the railroad companies. The city de- 
clares that, if necessary, it will compel a compliance with its 
demands by coercive measures which will impose burdens 
upon railroad companies more than equal to the interest on 
the cost of elevating the tracks. 

All property in Illinois, except railroads, was assessed for 
taxation in 1877 at a valuation of $892,380,972, and in 1895 
at"a valuation of $753,869,082 — decrease in valuation in nine- 
teen years $138,511,890, or about 15^ per cent. With the 
exception of railways, the actual increase in value of all kinds 
of property in the State during that period has been very 
great. The railroad property of the State was assessed at a 
valuation of $37,141,180 in 1877, ^tnd at a valuation of.$79,- 
231,164 in 1895. The increased railway mileage during that 
period is 47 per cent.; the increased net earnings a fraction 
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less than 40 per cent; and while, as before stated, the assess- 
ment of all other property in the State has been reduced 15^ 
per cent, the assessment of railroad property has been in- 
creased 113.56 per cent. We are unable to state the total 
amount of taxes paid by railroad companies in Illinois in 
1895, but the amount paid in 1894 is $3,846,378.87, which is 
equal to 77.43 per cent, of the total amount of dividends 
earned in that State by all railroad companies operating rail- 
roads therein. 

The twenty-fourth annual report of the railroad com- 
missioners of Illinois, the last published, is for the year ending 
June 30, 1894. From it we derive the following facts: Ex- 
cluding railroad companies having less than 3 per cent, of 
their mileage in Illinois, the report shows that nine com- 
panies operating railroads therein paid dividends, the total 
amount of which is equal to an average of 4.92 per cent, on 
their shares. The report states that thirty-six companies 
operating railroads in the State failed to earn as much as their 
fixed charges, and that the total deficit of such companies is 
$6,687,875. The report does not state the total amount of 
dividends earned in Illinois, but by dividing the amount paid 
by the nine companies referred to in proportion to their mile- 
age in the States in which the roads are operated, it appears 
that their earnings in Illinois, applicable to dividends, 
amounted to $4,967,615. It would, therefore, appear that 
the railroads of Illinois, considered as a whole, earned 
$1,720,260 less than their total fixed charges; but the total 
deficit is evidently much greater, for it appears that the debit 
balances of the thirty-six companies referred to were in- 
creased $12,978,355, and if we take into account the depre- 
ciation in the physical condition of the roads, which is not re- 
ported, but which always takes place under such circum- 
stances, it is safe to say that the actual total deficit of the 
Illinois railroads in that year was at least $20,000,000. 

The report embraces the last four months of the period 
in which the Columbian Exposition was held at Chicago. It 
{shows that 83,281,655 passengers were transported in lUi- 
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nois by the railroads during the year; that the average dis- 
tance traveled in the State by each passenger was 26.84 wiiles, 
and the average fare paid for that distance was 8.24 cents 
less than the average cost of the carriage. The total loss 
by passenger traffic on the railroads in Illinois in that year 
amounts, in round numbers, to $5,000,000. 

By the transportation of freight of all kinds the report 
shows an average gain of less than 3 mills per ton per mile, 
but the general result of the year's traffic was a loss of, ap- 
proximately, $20,000,000, as before stated. 

Notwithstanding the official report of the commissioners 
shows that the railroads of Illinois, considered as a whole, 
were serving their patrons at rates which were less than the 
actual cost of the service, the publication of the report was 
soon followed by an order of the Commission requiring all 
of the railroad companies in the State to reduce their rates 
for transporting freight, in conformity with a new schedule 
and classification which has been in force since the first day 
of July, last. The order does not require passenger rates to 
be reduced. 

Orders by railway commissioners requiring a reduction 
of railway rates, under such circumstances as are above re- 
ferred to, speak for themselves; but they are apparently con- 
sistent with the general policy of popular control of railway 
affairs, as it is manifested by the imposition of excessive taxes 
and other burdens upon railways, the authorization of excess- 
ive railway construction, and by other means employed for 
reducing railway rates. 

A fraction of a cent in railway rates is, comparatively, of 
little consequence to each railway patron, but with the rail- 
road company it is multiplied many times, and it measures 
the difference between a reasonable profit and the ability to 
render good service on the one hand, and loss and inability to 
render such service on the other. 

If the time shall come when every railroad company in 
this country shall have reason to feel that it is justly treated, 
and that it is possible for it, by lawful service, to ward off im- 
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pending bankruptcy, the temptation to unjustly discriminate 
by secret rates and other unlawful practices will be mainly 
removed, and we may expect a rivalry among railroads 
prompted by their own interest in which each will strive to 
outdo the other in safely and promptly transporting persons 
and property, and in the excellence of their accommodations 
and service. But for such rivalry a just and reasonable sup- 
port is an indispensable prerequisite. 

The experience of the last quarter of a century has 
demonstrated that the power of the people over railway prop- 
erty is practically without restraint, and, necessarily, they 
look upon railway matters through the medium of self-interest. 
Whatever may be said of their intentions, the result of popular 
control of railways has long been, in most cases, either total 
or partial confiscation. 

It is difficult for us to understand why the rights of 
those at whose expense railroads are constructed are not 
as justly entitled to protection by State and Federal laws as 
the rights of those who use them; but, apparently the people 
are as confident that they have the right to demand and en- 
force railway service upon such terms as may be in accord- 
ance with their will and pleasure as ever men were of their 
right to demand and enforce services on like terms from per- 
sons who were subject to their power. 

Unless popular sentiment in this country shall so change 
as to practically recognize the principle — as it is recogfiized in 
other countries — that railway control by the State in the in- 
terest of the people involves the duty of the State to protect 
the just rights of those at whose expense railways are con- 
structed and operated, we see no reason why we may not ex- 
pect the railroad history of the last quarter of a century to 
repeat itself. 

IL* 

In our last annual report we called your attention to the 
excessive taxation of railroad property in the West, and to 

* Being an extract from the thirty-fourth annual report to the stock- 
holders of the Chicago & Alton railroad for the year ending December, 1896. 
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statistics which show that while the assessment of railroad 
property has for many years been increased, the assessment 
of all other property has been reduced. 

Your railroad was extended to Kansas City in 1879, ^^^ 
the number of miles of railroad upon which your company 
has paid taxes has remained unchanged for the last seventeen 
years. 

In this connection we beg to call your attention to a 
tabular statement (given below on this page) which shows 
the g^oss and the net earnings of your railroad; the amount 
of taxes paid by your company and the ratio of taxes to net 
earnings in each of the years 1880 to 1896 inclusive. It will 
be seen that as the net earnings have decreased and taxes 
have increased, the taxes amounting to $147,413.53 in 1880 
and $315,745.48 in 1896, the percentage of taxes to net earn- 
ings having increased from 4.24 per cent, in 1880 to 11.27 per 
cent, in 1896. 

In considering these facts, it should be kept in mind that 
your company has not added to its railway mileage since 1879, 
or, in other words, that the taxes have each year been assessed 
upon the same property. 

CHICAGO & ALTON RAILROAD. 

Statement of Gross Earnings, Net Earnings, Amount of Taxes 

Paid and the Ratio of Taxes to Net Earnings in 

Each Year from 1880 to 1896. 

Year. Gross. Net. Taxes. Pr. Ct 

1880 $7,687,225.98 $3,477>984.7i $H7i4i3-53 4-24 

1881 7>557,74042 3^236,36542 171,661.07 5.30 

1882 8,215,495-12 3»530,99i.62 198,621.97 5.59 

1883 8,810,610.38 3>7i3»57776 217,074.30 5.84 

1884 8,709,274.22 3,575484-06 198,122.16 5.54 

1885 7^993,169.33 3>38o,32i.93 236,938.37 7.03 

1886 8,060,639.34 3,409,684.16 255,412.17 7.51 

1887 8,941,386.31 3,671,183.47 251,857.58 6.86 

1888 7,511,465.19 2,843,380.74 262,170.54 9.22 

1889 7,516,616.44 2,944,880.45 266,101.54 9.03 

1890 7>o65,753.i5 2,683,751.60 246,750.97 9.16 

1891. 7,590,881.18 3»i32,i3i-38 253,804.86 8.10 
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Year. Gross. Net. Taxes. Pr. Ct. 

1892 $7,730,610.53 $2,922,811.82 $269,211.15 9.21 

1893 7,566,640.21 2,910,751.06 265,158.12 9. 10 

1894 6,292,236.54 2,663,549.34 279,868.95 10.50 

1895 6,802486.04 2,819,493.35 286,845.51 10. 17 

1896.. 6,840,283.85 2,801,736.93 315,745.48 11.27 



Railways and Their Revenue. 

BY C. p. HUNTINGTON. 
I* 

The Interstate Commerce Commission, in an advance 
copy of their report for the year ending June 30, 1894, pre- 
sents by groups some interesting tables and diagrams in re- 
spect to average receipts per passenger and per ton per mile 
and density of traffic. As the lines of the Pacific System of 
this company are situated entirely in group X in the geograph- 
ical division observed by the Interstate Commerce Commis- 
sion in said report, attention is called to the following com- 
parison of the average receipts per ton per mile between the 
lines of the Pacific System, which form 38.80 per cent, of the 
total mileage in said group. 

Per ton per Per passen- 

mile. ger per mile. 
Average receipts, Group X, Interstate Commerce Commission 

report, 1894 1.343 cents. 2.046 cents. 

Average receipts, Pacific System lines, for the year 1894 1.316 ** 1.894 " 

Average receipts, Pacific System lines, for the year 1895 1.260 " 1.965 " 

The density of traffic is an important factor in the earn- 
ings of the railroads, and the conditions under which they could 
charge lower rates without lessening to the public the ex- 
cellent service which they are now giving it, and depriving 
those who aided in the development of the country by con- 
tributing their money for the building of railroads of a fair 
return upon their investment, are mainly dependent upon the 
increased traffic from increased development of the country. 
From the following statement, comparing the density of 
traffic and the average rates received by the railroads in group 
I, comprising the New England States, with those of group X 

*From the 'general remarks" appended to the eleventh annual report 
of the Southern Pacific Company, for the year ending December, 1895. 
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and the Pacific System lines of this company, it will be evident 
that the rates received by the railroads in group X, including 
the Pacific System, are much too low in proportion to the 
amount of business for them, and the much higher prices which 
they have to pay for fuel, wages and all material entering into 
the operations of their railroads: 

Group I. Group X. Pacific System. 

Average receipts per ton per mile 1.243 cents. 1.343 cents. i.3i6cents. 

Ton miles per mile of road 409,785 tons. 206,245 tons. 274,664 tons. 

Average receipts per passenf^er per mile.. 1.854 cents. 2.046 cents. 1.894 cents. 

Passenger miles per mile of road 248,670 miles. 64,690 miles. 79.355 miles. 

The advance in rates of a fraction of a cent is, compara- 
tively, of but little amount to each person using the railroads, 
but when multiplied by the large tonnage and travel over them 
it represents on the one hand properties well maintained and 
giving excellent service to the public, with a fair return upon 
the capital expended to create the properties, and, on the other 
hand, a resort to the courts for relief, such as has often been 
the case, and particularly since 1893, of a considerable part 
of the railroad properties in this country. 

The loss in revenue from the decrease in rates, and gain 
in revenue from the increase in tonnage, on the lines of the 
Pacific System, beginning with 1872 and closing with 1895, 
the fluctuations in tonnage and rates, which began with 3.657 
cents per ton per mile in 1872, and ended with 1.260 cents in 
1895, are graphically set forth in a diagram accompanying the 
controller's report. This, and another diagram showing for 
the last 24 years the average receipts per ton per mile, the 
density of tonnage, and the earnings over operating expenses 
per mile of road, furnish interesting data on the subject of rail- 
road traffic and rates on the Pacific Coast. These diagrams 
show the large decrease in the average rates of transportation 
which has taken place on these lines, and differing from the 
experience of the railroads in the more thickly settled States, 
where the tonnage increased sufficiently to equal, at least, in 
earnings, the loss from decrease in rates ; in this, that the loss 
in earnings on the Pacific System from decrease in rates has 
been more than twice the amount of the gain in earnings from 
an increase in tonnage. Although rates have steadily declined, 
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the expenses attending the movement of the increased business, 
increase in wages, improvements in cars, locomotives, and all 
other appliances for the prompt and safe movement of passen- 
gers and freight, have steadily increased the expenses of opera- 
tion, so that the earnings over operating expenses per mile of 
road operated have decreased from $5,763.97 in 1872 to 
$2,296.62 in 1895. 

The unsatisfactory condition into which the railroads of 
the country have been forced by the various means employed 
for effecting reductions in rates is now being recognized by the 
public. The feeling, almost an epidemic, passing from State 
to State, under whose influence people have fixed, or endeavored 
to fix, the rates of fares and freights which they should them- 
selves pay for the service given, and the benefits derived by 
those who use the railroads, without regard to the rights of 
those who create or own the properties, is disappearing. A 
better appreciation of the mutuality of interest between the 
public and the railroads, and a higher sense of justice have been 
reached in most of the States, and it is reasonable to assume 
that a similar state of public mind will soon obtain in the few 
States in which attacks are still being made against corporate 
property, and, more particularly, railroads. 

II* 

In an able article recently published in the North American 
Review on the subject of railroad transportation and legisla- 
tion, the reductions in freight rates on thirteen of the im- 
portant railways, performing about one-third of the entire 
freight transportation of this country, were shown to have aver- 
aged about 15 per cent, between 1885 and 1896. 

The reduction in rates on these properties between the 
years 1885 and 1896 have been much greater, as will be seen 
from the followfng statement of earnings, volume of traffic and 
rates received: 

^An extract from the 'general remarks" appended to the twelfth 
annual report of the Southern Pacific Company, for the year ending Decem- 
ber, 1896. 
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Miles of road .... 
Pass. Traffic. 

Gross earnings . . 

Pass, carried .... 

Pass, carried one 
mile 

Average receipts 
per i>assenger 
per mile 



Freight Traffic. 

Gross earnings. 

Tons commercial 
freight carried. 

Tons freight car- 
ried one mile.. 

Average receipts 
per ton per 
mile 



Total. 



1885. 



4,697-53 



$8,013,373.54 
9,525.985 

318,088,758 



$17,217,392-34 

3,765,192 

868,409,660 



1896. 



6,743.04 



$11,550,496.16 
20,019,060 

575i 109,634 



$25,985,612.88 

8,038,076 

2,351,182,402 



Per Mile of Road Operated. 



1885. 



$1,705.87 
2,028 

67,714 



Cts 2.5192 

$3,665.20 

802 

184,865 

Cts 1.9819 



1896. 



$1,712.95 
2,969 

85,289 



Cts 2.0083 

$3,853.69 

1,192 

348,683 

Cts 1. 1052 



In- 
crease . 



$ 7.08 
941 

17.575 



$188.7(9 

390 
163,818 



De- 
crease. 



Cts .5109 



Cts .8767 



Per 
Cent 



.42 
46.40 

25.95 



20.28 

5.14 
48.63 
88.62 

44.23 



The above results show that the reductions have amounted 
to 20.28 per cent, in passenger rates and 44.23 per cent, in 
freight rates. Stated in another way, these properties have, 
in 1896, as compared with 1885, given to the public 25.95 P^^ 
cent, more passenger service with an increase in gross earnings 
of less than one-half of i per cent., and 88.62 per cent, more 
freight service, with an increase in gross earnings of a fraction 
only over 5 per cent. 

These reductions in rates are exceptionally large For so 
short a period, but some part thereof has resulted from the 
unification in operation of a number of smaller lines by which 
the service to the public was improved and the expenses of 
operations lessened. The sums involved in these reductions 
amount to many millions. Had the companies received in 
1896 the rates which they received five years ago, the earnings 
for 1896 would have been greater by $14,074,825.98, and at the 
rates received in 1885 by $26,578,809.43 greater. If we apply 
the rates received in 1885 to the traffic of the subsequent years, 
including 1896, the reduction to the public not interested in 
railroad securities and the loss to the large public that invests 
in such securities, or depends upon the railroads for employ- 
ment, directly or indirectly, has for the eleven years amounted 
to $79,992,614.82 on the Pacific System Unes, and to $50,125,- 
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884.79 ^^ the lines of the Atlantic properties, a total of $130,- 
118,499.61. There are probably no other railroad properties 
in this country, and I doubt if elsewhere, where the reduction 
in expenses resulting from unification in their general opera- 
tion of a number of lines, economy in working expenses, and 
expenditures for improvements, by which expenses may be 
still further lessened, have contributed to the public so large a 
sum in so short a period as on these properties. The amount 
of the reduction on the Pacific System lines is exceptionally 
large, considering the much higher prices than other lines 
which they have to pay for fuel, wages and all material entering 
into operation of their railroads. 

Diagrams Nos. i and 2 in the report of the controller 
show the freight rates in density of tonnage on the Pacific 
System lines and on the lines of the Atlantic properties from 
1885 to 1896. These diagrams show the large reduction in 
freight rates which have taken place since 1885, and the loss 
m gross revenue resulting therefrom, as well as the gain in 
gross revenue from the increase in tonnage. The important 
bearing of density of traffic on the earnings of the railroads 
referred to in the last annual report and on the determination 
of reasonable rates is graphically set forth in these diagrams. 

The disastrous effects of the reductions in rates, to which 
all the railroads in this country have been subjected more or 
less, have been evidenced in the large number of roads which 
were compelled to seek relief in the courts since 1893. The 
shrinkage of capital and the lessened returns upon the 
capital, which followed each reorganization, the large 
reduction in the number of employes on the railroads, and 
in the amount of supplies purchased, imposed by the dimin- 
ished earnings of railroads, have demonstrated to the public 
how essential a factor the prosperity of the railroads is in 
the general prosperity of the country. The change in public 
opinion toward the acceptance of this fact, referred to in the 
last annual report, has been manifested in a greater sense of 
justice shown toward corporate rights, on the part of legisla- 
tures and railroad commissions m states which had formerly 
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been extreme in their attacks upon vested rights. The mutual- 
ity of interests between communities and the railroads, and 
the many difficulties which enter into the question of trans- 
portation, are becoming better understood by those intrusted 
with the supervision over those matters. The railroad com- 
missions appreciate the desire of the railroads to deal justly 
with all interests, and in their annual reports refer to the very 
small number of actual violations of the law, and the alacrity 
with which the railroads have remedied complaints brought 
against them, which, as they state, have almost invariably 
arisen from an innocent mistake of facts and were uninten- 
tionally committed. These changes all point to a marked im- 
provement in the minds of the public toward the transporta- 
tion interests of this country. 

The trend of public opinion is unmistakably in favor of 
uniform and reasonable rates, such as will enable the railroads 
to keep their properties in good condition, improve and add to 
their facilities for the public service, and leave a reasonable 
profit on the capital invested, in creating and maintaining these 
facilities. The limit of the downward tendency of rates has 
evidently been reached, if the owners of the railroads and their 
managers can agree upon the maintenance of reasonable rates 
just and equitable to all. To what extent the owners and man- 
agers will agree upon such a course or maintain any agree- 
ments made between themselves in respect thereto, remains 
to be seen. In view of the recent decision of the Supreme 
Court in the Trans-Missouri Freight Association case, the 
wish is earnestly expressed that the costly experience of the 
owners of railroads of the last thirty years will have shown to 
them some way by which a repetition of their disastrous ex- 
periences will be prevented. Means can certainly be found for 
operating the railroads of this country, representing one-fifth 
of its entire wealth, so as to give some returns to those who 
have invested their money in them without its being illegal 
or unconstitutional. However bad the laws may be, they 
have, I believe, never damaged the railroad properties of this 
country as much as did the people who owned them, by their 

(10) 
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want of faith in each other, and disregard of the engagements 
with each other, no matter how sacred their chai'acter may 
have been. 

The experience of the majority of those who have had the 
management of railroad properties for a considerable number 
of years seems to be in favor of a modification of the Inter- 
state Commerce Law, under which traffic agreements between 
railroads, sanctioned by that commission, can be made enforce- 
able between them, and all prohibitions and penalties pre- 
scribed for carriers shall be made applicable to their customers 
and patrons. A large majority of the shipping interests of the 
country also recognize the necessity of some such modification 
in order to secure uniform rates and prevent unjust discrimina- 
tion. Some action will probably be taken by Congress in the 
matter, and, if the owners of railroads cannot among them- 
selves maintain uniform and reasonable rates, suggested modi- 
fication will probably be the next best step for the preservation 
of their properties. Whatever amendments may be presented 
in regard to this matter should, in justice to the railroads, in- 
clude provision against unjust discriminations by railroads in 
the hands of receivers, and the law should also be amended 
to afford protection to the railroads as well as the shipper^. 
A restriction should be placed upon the license to build new 
roads where the building of such lines is without any pro- 
portionate benefit to the public. The extent to which the 
general prosperity of the country has been harmed by the 
unlicensed and indiscriminate construction of new lines has 
been recognized by the railroad commissioners of the State 
of New York, and in several of the other States, and they have 
declined to sanction the construction of new roads where the 
building of such will do more harm to vested interests than 
benefit to the public. This provision for the protection of ex- 
isting property and against the waste of new capital, which 
finally comes out of the public, should be embodied in the 
laws of the Interstate Commerce Commission, for the equal 
protection of the interests committed in them. Until some- 
thing is done in this direction the owners of railroads, or those 
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who manage them, will have to be more reliable than they 
have been in the past, and maintain their rates which will be 
just and reasonable to the public, and leave a fair return to 
those that have spent their money in creating these properties. 
If this is not done there is no way of keeping the railroads out 
of the courts, and that is a condition of affairs, I believe, 
where everybody loses, that is, the public and the owners of 
the property, and no one gains excepting the receivers and 
the courts. 



Railways — A Retrospect. 



* 



BY M. E. INGALLS. 

Mr. President and Gentlemen: — In speaking to you 
briefly this evening, I shall not attempt any discussion of 
technical matters or theories in reference to railways; you 
know more about such things than I do. I shall endeavor 
to treat the subject generally, and with the impression that 
each and all of you, if not now presidents or general managers, 
hope to be at some future day, and therefore are interested 
in the success of railways. I believe that railways cannot be 
a success unless they have rates upon their traffic that are 
remunerative, and I will confine most of my suggestions to the 
question of how these can be obtained in the future, coupled 
with some general observations on the past, present and 
future of railways. 

The year 1895 was probably the turning point in the 
management of railways in this country. They were only a 
little over half a century old, in fact one of the greatest has 
just celebrated its semi-centennial, and very few railway cor- 
porations were in existence fifty years ago; but in this short 
time they have grown to immense proportions. No better 
illustration of this growth can be seen than that of the cor- 
poration just alluded to, the Pennsylvania Railroad, one of 
the greatest companies in the world. Statistics were not so 
well kept in early days as now, but in 1852 the Pennsylvania 
reported that it had carried 102,000,000 tons of freight one 
mile at an average rate of 3.76 cents per ton per mile. 
For 189s it reports 8,173,218,403 tons of freight one mile, at 
the rate of .56 of a cent per ton per mile. Nothing like it 
in the history and development of the human race has been 

* An address delivered before the St. Louis Railway Club. 
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known. The combination of the iron way with the propelling 
power of steam has advanced the world more in fifty years 
than all else th^t had been discovered in the fifty centuries 
preceding. It has furnished employment to an immense army 
erf meUy most of whom require a peculiar education and train- 
ing for the business. A million of men (in round numbers) 
are engaged in this occupation; as many more in the furnish- 
ing of supplies and material necessary for the business; and 
over and beyond it all is the influence which this traffic has 
upon the life and civilization of the nation. So that a man 
or woman whose life and condition are not affected by rail- 
ways must live in some place so out of the way that it is 
practically beyond the reach of civilization. 

The history of the railw^ays in this country shows the 
progressiveness of the Anglo-Saxon race better perhaps than 
anything else that history records. Greater than any con- 
quest of a country, greater than any other advance in civiliza- 
tion, has 'been the progress of the railways in the last fifty 
years. Originally constructed to aid scattered communities, 
and, in most cases, to connect navigable waters, they have 
long since neglected any connection with rivers or canals, and 
have carried freight in quantities and at rates that even De 
Witt Clinton, when he built the Erie Canal, never dreamed 
of. Built at enormous expense, they were allowed at first 
to charge rates which now seem extravagant, and were given 
almost unlimited privileges. Fortunes were made by some 
of the early adventurers, but more were lost. After a little, 
barnacles grew up, as they always do upon every great busi- 
ness, outside profits were made, and various pretenses were 
seized upon to organize parasites to fatten out of the business. 
There was also the contractor and promoter, who built miles 
and miles of railway, taking the bonds, subsidies, stock, issu- 
ing as much as he could sell, selling it at almost any price, 
and in many cases pocketing fabulous profits and leaving the 
poor owners of the railway and the communities which it 
served, at loggerheads and angry with each other. The com- 
munities, looking at the large profits made by these con- 
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tractors and harassed by business depression, turned upon the 
railways and by means of legislation endeavored to regulate 
rates and secure reductions. The first and most notable 
attack was the Granger legislation which was strengthened 
and made meaie acute by the panic of 1873. The railway 
officials themselves, encouraged and spoiled by the great power 
they had, in many cases were insolent and lawless, and this 
added to the trouble. The fight as to whether railways were 
public corporations and could be controlled by legislation 
lasted for many years and finally culminated in the decisions 
of the Supreme Court that there were certain limitations which 
legislation could apply, and, ultimately, the enactment of the 
Interstate Commerce Law, which endeavored to regelate all 
the railways in the country which were doing interstate com- 
merce, and there were practically none that did not do some 
of this. This law was passed in 1887, and I think we may 
conclude that from that time the question was settled that 
railways were public corporations and subject to control of 
the legislative power. Previous to that, rates were raised 
or reduced without any notice, and it was considered proper 
to make certain rates to one man secretly, and higher or lower 
rates to his neighbor. The fact is, however, that such prac- 
tices were undoubtedly illegal under the common law, and 
the Interstate Commerce Law reallv did not much more than 
put in statute form the unwritten common law of the land. It 
did, however, fix a penalty to the practice of ^ving rebates 
and secret considerations, and made such practices a crime. 
After the passage of this law it was accepted by the great body 
of railway managers and for some little time, one year at 
least, and perhaps two or three, it was obeyed and rates 
were fairly well maintained. Soon, however, companies in 
search of business began to resort to their old tricks of se- 
curing it, and by various subterfuges evaded the law, and after 
the decisions in the Counselman and other cases these prac- 
tices became more bold, and even those lines which desired 
to obey the law were forced to meet the practices of their 
competitors or lose their business, and see their companies 
go into bankruptcy. 
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Probably a worse state of affairs never existed in ref- 
erence to a large business interest than that which prevailed 
among the railways in the early part of 1895, and that is why 
I stated in the beginning that that year marks the turning 
point among railways. In June, 1895, some of us met in 
New York; it was a meeting of the lines between the Missis- 
sippi River and the Atlantic Ocean, and north of the Ohio 
and Potomac. I have never before seen a body of men, man- 
aging great enterprises, who were so discouraged over the 
situation and so hopeless of any future. Rates on grain from 
the Mississippi River to the ocean were being made at 10 
cents per hundredweight; westbound, rates from the seaboard 
cities at almost any figure that the shipper cared to ask for. 
A large number of lines were in bankruptcy, and many more 
which have since gone there were trembling on the brink. 
There was the most utter want of faith in the promises and 
assertions of each other; the word or agreement of a railway 
official was a byword or reproach. A few of us thought it 
worth while to attempt a reform, and after some effort we 
succeeded in inducing all to join. It was then agreed by 
th^ presidents of the large railways, in the territory I have 
alluded to, that tariff should be maintained on and after the 
1 2th day of July, and a committee was appointed to devise some 
new plan for maintaining tariffs in the future. All through 
the summer and fall many of us worked at this business, and 
out of it grew what is known as the Joint Traffic Association. 
Just about as we were starting in this came the decision of 
the Supreme Court in what is known as the "Brown" case, 
which practically decided that in the prosecution of parties for 
givfng secret rebates they can be compelled to produce books 
and tell what they know, so they are not on trial themselves, 
and this aided in what we were doing, and the result has been 
that from the ist of January tariffs have been maintained 
practically all over the country. Other associations in other 
districts followed in the lead of this strong one, and in the 
twenty-five years that I have been managing a railroad I have 
never known such an adherence to tariff as we have had for 
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four months. The burden is upon all of us to see that this 
improvement is made permanent. I take this occasion to 
make these remarks to you, because, unless this improvement 
is made permanent the profession is disgraceful, and we want 
to leave it and seek some other employment. If the railway 
business of this country should be conducted in the future 
as it was for (we will say) the two years ending the 30th of 
June, 1895, we would all lose the respect of ourselves and 
our fellow citizens and be without any character. These I 
know are strong words, and harsh ones, but they are true. 
If, on the other hand, the business can be conducted with 
strict regard to law, if tariffs can be maintained and agree- 
ments enforced, it is a business that will demand the brightest 
and best minds of the country. 

It is undoubtedly true, that the Interstate Commerce 
Law requires amendments ip various ways, but I am quite 
sure these amendments will be easy to obtain when we have 
shown that we can maintain the law as it is; but if we are to be 
a law unto ourselves, and pay no attention to the statute, we 
cannot hope for any amendments. 

This business is so large that it cannot be conducted as 
ordinary mercantile affairs are. The merchant who sells 
boots and shoes or clothes, knows something about the price 
or cost, and he does not sell below cost very long. But in 
the railway business we employ thousands and thousands of 
soliciting agents, many of whom have no idea of cost, and 
who think their business is to secure quantity rather than rev- 
enue. They have not, nor has the public been educated up 
to the fact that giving away of transportaltion is giving away 
of money. A man asks you for a pass from St. Louis to 
Chicago; you think it costs you nothing, and he thinks he 
is getting what is of value to him, but of no value 
to you. If you were educated to the point that you were giv- 
ing away $15 when you give away a pass to Chicago and 
return, and he thought he was asking you for that amount 
of money and receiving it, there would not be so many passes 
asked for nor so many given. The same is true of reduced 
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freight rates; when railroad managers and shippers learn that 
two-thirds of the business at full tariff pays more than a hun- 
dred per cent, at half rates, we will have rates maintained 
better. There has been a great education in this respect, and 
among railway owners and managers there is a largfe advance- 
ment. Fifteen or twenty years ago a man who had the 
reputation of being a smart fellow to get business by surrep- 
titious means was in demand. To-day he hunts a long time 
before he gets a position; and, when he gets one, instead of 
attempting to make his reputation by having it known that 
he is cutting rates to secure business, he endeavors to build 
up a reputation for conservatism. This alT shows a gradual 
education of the community, which in the end will produce 
beneficial results. 

The railway officials of this country must be educated to 
respect their tariffs, and unless they do there is no future 
for railways. Tariffs should be made by the directors, and 
when once made and published they should not be changed 
except by the same authority. Freight and passenger men 
should be taught that they are employed to secure business at 
tariff, and not by reducing it; that they can present the ad- 
vantages of their lines as to safety, convenience 4nd dispatch, 
but the published tariffs cannot be varied from. When this 
is once established, railway operations will be profitable and 
railway management will be respectable. 

One of the strange anomalies of the times, and one which 
shows how the public conscience is debauched, and has lost 
its regard for the law, is the fact that there seems to be more 
trouble to-day in maintaining tariffs and obeying the laws 
with railways that are in the hands of the court, than with 
any others. In other words, some of these railways are still, 
through their receivers, reported to be securing business by 
secret contracts and illegal rebates. I have no question but 
that these practices are unknown to the court. One of these 
days some judge will wake up to this situation, and put an 
expert upon the accounts of his receiver, and then we will 
get an example that will be useful. An officer of the court 
surely should not be a violator of the law. 
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Those of you who live in this great city of St. Louis, and 
are engaged in the management of its railways, are particu- 
larly interested in the maintenance of tariffs. Under the old 
plan, a few large business concerns were getting enormous 
rebates, and were thus able to drive out all competitors; in 
fact, the entire profits of some large shippers consisted of the 
illegal rebates which they secretly obtained from the railways. 
This was more disastrous to your city than to a city like Chi- 
cago, which had the advantage of lake transportation as well 
as of rail. They could always get concessions from the rail- 
ways to meet the lake rates, and thus were enabled to attract 
to their city a large commerce, which, if rates had been strictly 
and impartially maintained, would have come to you. The 
fact that their commerce was also so much larger than yours, 
enabled them to sell their business at a greater profit when 
the railways were secretly offering the lowest freight rate to 
the best bidder. It will take some little time to adjust busi- 
ness to the new state of affairs, but if the present conditions 
can obtain for a short time, your shippers and the community 
generally will be as well satisfied as the railways. Each man 
will know )yhat he has to pay and will not have to use dis- 
reputable means in order to compete with his neighbor. 

I have tried to sketch to you briefly the rise and devel- 
opment of railways, and their difficulties. I have so much 
faith in the ability of the men who are managing them that I 
have no doubt, in the future, they will avoid the pitfalls of 
the past. I congratulate you on being connected with a busi- 
ness that has done so much for the world in the past and 
promises so much for the future. 

It is pleasant to dream of what would have been, if rail- 
ways had not been. How could this great country of ours 
have been developed? Would this imperial city have been 
built? Then turn to the other side of the picture and wonder 
what it will be fifty years from now? Our country is so im- 
mense that as it could not have been developed in the past 
except by railways, so will it be impossible to realize the bright 
visions of the future that we all have, except by their aid. 
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Fast time has come to stay and each year the speed of passen- 
ger trains between the great cities will be increased, until 
your "Knickerbocker" out of here at noon, will reach New 
York the next noon or sooner. The railway carries in its 
hand great promise to our country in the future. So strive 
each of you as to make the profession an honorable one; con- 
duct you business so that the community will respect and 
honor you; above all, "to thine own self be true." 

I congratulate you upon the organization of this club. 
There is nothing like union and association to improve and 
advance us. I was so much interested in it that I thought 
it my duty to come here and give what little aid I could to 
your enterprise by my presence. The social features are of 
great advantage, but more than all and above all, is the good 
that comes from conference among yourselves. You rub off 
the rough edges, you forget the sharp competition, and you 
learn only of what good you can accomplish by union. There 
has been a great advance in the operations of railways, in 
friendly feeling, during the last quarter of a century. It is 
just a little over twenty-five years since that I remember when 
the Ohio & Mississippi and the old Indianapolis Cincinnati 
& Lafayette were competing for business beween Cincinnati 
and St. Louis, and the Ohio & Mississippi bridge was burned, 
and the then president of the I. C. & L. Ry. hoisted his flag 
upon the station at Cincinnati in celebration of the event, and 
compelled the Ohio & Mississippi to submit to his terms be- 
fore he would take their trains over his line. Such has been 
the advance that to-day if a bridge should go down upon either 
of these railways, without reference to the president or gen- 
eral manager, before they even knew of the calamity, the 
train dispatchers would have arranged to move the trains over 
the other line without friction or delay. A large part of this 
advance comes from association, from association in just such 
clubs as this, and while we may all strive to put our own line 
ahead and for ourselves first, we must not forget our duties 
to each other and the general public. Nowhere can they be 
promoted more than here in this body. 



Railway Rates and Earnings in 

Kansas. 

A MEMORIAL TO THE KANSAS LEGISLATURE. 

BY E. P. RIPLEY. 

To the Members of the Legislature, State of Kansas: — 
Having confidence in the intention of your honorable body 
to conscientiously weigh, and fearlessly and honestly decide 
the various problems presented for your consideration, the un- 
dersigned begs leave to present the following 

MEMORIAL OF THE ATCHISON TOPEKA & SANTA FE RAILWAY 

COMPANY. 

The largest taxpayer and the largest single interest in your 
State appeals for justice — it wants nothing more. Its interests 
are indissolubly involved with those of your constituents, it 
can prosper only as they prosper; its property cannot be re- 
moved; it has suffered in the depression of recent years as 
severely as any interest in the State; it is now struggling to 
earn for its owners, not an adequate return for the capital in- 
vested in it — which is impossible under present conditions — 
but a small interest on a fraction of its cost. 

In earlier and more prosperous times the Atchison To- 
peka & Santa Fe, like most of its fellow citizens in Kansas, 
permitted itself to expand too greatly; it built railroads as 
the citizens built towns — in the belief that they could be sus- 
tained. That belief proved' to be fallacious, and as a conse- 
quence the Atchison Topeka & Santa Fe Company has upon 
its hands some 2,500 miles of road in Kansas, much of which 
does not pay operating expenses, and nearly half of which 
contributes little or nothing to the payment of interest on the 
company's debt. Yet there is not one of these branches that 
does not serve many communities, not one so poor that the 
denizens of its territory could do without it; so we must all 
stay by Kansas and hope for better times. 
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But we cannot make times better by preying on each 
other — ^we must live and let live, must exercise mutual for- 
bearance and patience, and pull together to retrieve the mis- 
takes of the past. 

In the general scaling down of Kansas values the Santa 
Fe Company has borne its full share; under its recent reor- 
ganization the holders of its bonds were obliged to forego more 
than half their interest charges, and the property is not now 
earning, and under present conditions cannot be made to earn, 
anything like a fair return upon its cost or its actual cash 
value. The same is true of other roads in the State perhaps 
even to a still greater degree, and I shall venture to make and 
call your special attention to the following statement, viz. : 

There is not a single road in Kansas that earned last year, 
or will earn this year or can earn, under present conditions, FOUR 
per cent, either on its cost or what it would cost to duplicate it. 

If the foregoing statement be doubted I respectfully invite 
the Legislature to select experts in whom it may have con- 
fidence, to examine and report into the conditions, and I 
, hereby pledge the Atchison Topeka & Santa Fe Company to 
throw open all its accounts and render all possible facilities 
for such examination. 

In the heat of the recent campaign much was said about 
railroads, and alleged railroad abuses; many people doubtless 
believe that discriminations are common, that localities and 
individuals are built up or pulled down at the will of railroad 
officers; that secret rebates are paid; that there are "inside 
rings" and all manner of corruption and favoritism. All these 
charges have been freely made, and I blame myself and my 
associates that we have allowed the pressure of current business 
to prevent us from calling the authors of these statements 
to public account. That railroad management has always been 
blameless is not claimed — neither has the management of any 
other business — but as applied to the present or any 
conditions that have obtained for the past three years, these 
statements are all absolutely untrue as regards the Atchison 
Topeka & Santa Fe, and I believe them to be equally so 
as to the other roads in the State. 
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Much has been said about "watered stock," but I respect- 
fully submit that it makes not a particle of difference to any 
citizen of Kansas whether the stock issue be one thousand 
or one million dollars per mile, so long as no dividends are 
earned or paid thereon, and the stockholders of Kansas roads 
have long been unaccustomed to dividends. Only one road 
in Kansas has paid dividends in recent years, and it would 
have paid more if it had no road in Kansas. 

Speaking for the Atchison Topeka & Santa Fe Company, 
I will heartily endorse, cordially support and literally obey 
the most stringent law that can be devised, forbidding unjust 
discriminations, but in the name of common justice, as well 
as in the name of innocent investors who have submitted 
already to heavy losses, I protest against any reduction of the 
present scale of charges upon the railroads of the State of 
Kansas. 

It seems to me that you can consistently order such re- 
duction upon only two grounds: 

First — ^That the railroads are making too much money, or 

Second — ^That Kansas rates are higher than in surround- 
ing States, and hence Kansas is bearing an undue share of 
the cost of supporting its railroads. 

As to the first claim, I have already made a statement the 
truth of which you can easily verify; as to the second, the 
rates in Kansas are now as low, considering all the conditions, 
as they are in any Western State. The following table show- 
ing population of Western States is of the census of 1892, since 
which time Kansas has certainly not improved its relative 
standing: 

R. R. Inhab. 

Population Mileage per Mile 

Sq. Miles. Population, per Sq. Mi. instates, of Road. 

Missouri 69,415 2,679,184 38.60 6,142 436 

Iowa 56,025 1,911,896 34.00 8,416 227 

Illinois 56,650 3,826,357 67.54 10,129 377 

Kansas 82,080 1,427,096 17.00 8,900 160 

Nebraska 77>5io 1,056,910 13.66 5,407 195 

It will be observed that Kansas has a smaller population 
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per square mile than any State except Nebraska, and a smaller 
population per mile of road than even Nebraska. The density 
of population is in Illinois four times and in Iowa and Mis- 
souri twice that of Kansas. Yet the rates charged in Missouri 
and Iowa are but a trifle less than those of Kansas, while those 
in Nebraska are substantially the same. 

Regular Iowa tariff rates apply only to roads earning 
$4,000 per mile or over; roads earning less than $4,000 and 
over $3,000 are permitted to charge 15 per cent., and those 
earning less than $3,000, 30 per cent, above these rates. It 
is believed that there are few roads in Kansas earning $4,000 
per mile, and many that earn less than $3,000. 

Moreover, in all the States with which comparison is here 
made, the whole State is arable and productive, while fully 
a third of Kansas contributes practically nothing to the sup- 
port of its railroads. Yet in Western Iowa to-day com is 
worth at least three cents per bushel less than it is in Kansas, 
showing that it is the interstate rate, and not the local State 
rate which affects the price obtained by the producer. 

Again, the roads of Iowa and Missouri haul not only the 
business of these States, but a large part of the Kansas tonnage 
crossing these States on its way to market, so that railroad 
earnings per mile therein are several times as large as in 
Kansas. 

STATEMENT SHOWING AVERAGE FREIGHT RATES ON THE ATCHISON 
TOPEKA & SANTA FE RAILWAY FOR THE PAST FIFTEEN YEARS. 

Average Rates in Cents per Ton per Mile. 

Year ending December 31, 1882 2.288 

Year ending December 31, 1883 1.992 

Year ending December 31, 1884 1*925 

Year ending December 31, 1885 i«753 

Year ending December 31, 1886 1.603 

Year ending December 31, 1887 1.348 

Year ending December 31, 1888 1.258 

Year ending June 30, 1889 1.289 

Year ending June 30, 1890 1.129 

Year ending June 30, 1891 1.175 
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Year ending June 30, 1892 1.130 

Year ending June 30, 1893 1.069 

Year ending June 30, 1894 1.026 

Year ending June 30, 1895 1.051 

Year ending June 30, 1896 1.028 

Making a decrease from 1882 to 1896 of 55.07 per cent. 

The measures that have been proposed to you for the re- 
duction of our already small revenue are mainly as follows: 

First — ^A maximum freight rate bill. 

It is doubtless within the power of the Legislature to 
pass a bill limiting the charges of railroads, providing always 
that such act does not result in the taking of private property 
for public use without adequate compensation. I have al- 
ready pointed out that any reduction of existing rates would 
have such result. 

As to the wisdom or justice of established maximum rates 
in the State of Kansas, I beg to suggest that conditions vary so 
widely between Eastern and Western Kansas that it seems to 
me impracticable. Rates that would be only reasonable in the 
sparsely settled western counties, would be higher than should 
be charged in the more prosperous eastern section, and rates 
which would be fair in the eastern half of the State would be 
wholly inadequate to support the roads in the western half. 
There is also a great difference in the roads themselves, and 
rates upon which one road would starve, might enable another 
more fortunately situated to exist. Moreover, a maximum 
rate established by the Legislature is inflexible, and can only 
be changed by a body meeting once in two years, thus making 
it impossible to meet the varying conditions of trade. Such 
a law seems to us inadvisable from the standpoint of the true 
interests of the State, but it would not adversely affect us or 
be a matter for us to complain of unless it reduced our revenue. 

Second — An extension of the powers of the Railroad Com- 
mission, so as to virtually give it absolute authority over all 
rates. 

With this proposition is generally coupled the provisions 
of the Iowa law, which is unique in being a compendium of 
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all that IS crude and ill advised in all the laws of all the States 
and the Nation. Aside from the very large powers given 
under this. law to three men, who as a rule are wholly un- 
acquainted with the matters they are called to pass upon, the 
Iowa law is absurd in many ways, and has inflicted great dam- 
age not only to the railroads but to the people of that State. 
It has benefited some twenty or twenty-five local jobbing 
merchants, at whose behest and in whose interests it was 
passed, and it has driven from the State its most prominent 
manufacturing interests. No farmer or retail merchant has 
been benefited by the law, but it has had the desired effect of 
forcing the Iowa retailer to buy of the Iowa jobber, by putting 
local merchandise rates lower than interstate rates, and shut- 
ting out the merchants of other States. Fortunately for Iowa 
railroads the State has no large markets within its borders, 
so that nearly all of its business is interstate and not affected 
by the very low local rates. Fortunately also, the roads cross- 
ing Iowa are mainly great trunk lines, hauling a large tonnage 
across the State, which is not affected by the local rates. The 
roads in Iowa that depend upon local business barely exist, 
not one of them pays anything to its owners in the way of 
return on invested capital. 

The Iowa law places commerce in a straight jacket and 
prohibits competition. 

The distance Topeka to Manhattan, via Union Pacific 
Railway, is 53 miles, via Atchison Topeka & Santa Fe Railway 
it is 83 miles. 

Under the provisions of the Iowa law the Atchison To- 
peka & Santa Fe is prohibited from making the same rate as 
is made by the Union Pacific Railway, except under the penalty 
of making corresponding reductions in all its other* rates, which, 
of course, is not to be thought of, and as a consequence com- 
petition is stifled wher.ever one line is longer than another. 
Under the Iowa law rates are absolutely inflexible, and no 
road is. permitted to charge more or less than the rates pre- 
scribed by the Commission, so that no matter how desirable 
it may be to make concessions upon business principles, no 
(11) 
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matter how anxious the roads may be to introduce new in- 
dustries into the State or to deal with emergencies demanding 
concessions from the standpoint of the welfare of both rail- 
roads and people, they are debarred from so doing. The Iowa 
law was conceived in a spirit of unreasoning hostility to rail- 
roads, but while it has fulfilled the intentions of its promoters 
in injuring the corporations, it has injured the State and its 
people in far greater degree. That the Iowa roads have not 
been bankrupted is because of their great resources and strong 
geographical position, plus the fact that Iowa has compara- 
tively but little local business. 

The spirit in which the Iowa law was conceived is aptly 
illustrated by the following quotation from it, providing for 
evidence in the case of hearing on a complaint: 

" . . . . And the burden of proof shall not be held 
to be upon the person or persons making complaint, but the 
commissioners shall add to the showing made at such hearing, 
whatever information they may then have or can secure from 
any source whatsoever, and the person or persons complaining 
shall be entitled to introduce any published schedules of rates 
of any railroad company, or evidence of rates actually charged by 
any railroad company for substantially the same kind of service, 
whether in this or any other State; and the lowest rates published 
or charged by any railroad company for substantially the same 
kind of service, whether in this or any other State, shall at the 
instance of the person or persons complaining, be accepted as 
prim^ facie evidence of a reasonable rate for the services under 
investigation." 

It is difficult to conceive of a more outrageously unjust 
proposition than is contained in the foregoing sentence. The 
proposition that rates current in the State of New York, Mas- 
sachusetts, Ohio or Indiana shall be taken as prima facie 
evidence that the same are reasonable -in Iowa or Kansas, will 
not commend itself to the judgment of fair-minded men. 

Third. — ^The bill proposing to reduce fares to t^o cents 
per mile. 

That such a proposition should for a moment have serious 
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consideration indicates the prejudice which seems to obtain 
against railroads, as well as the prevailing ignorance of their 
methods and resources. With the exception of a few main 
lines the railroads are now transacting their passenger traffic 
without profit; almost every road in the State is running 
daily passenger trains which do not pay the wages of the train 
crew, simply as an accommodation to the public, and to make 
the towns along the lines desirable places in which to live. 

In the early history of the Santa Fe its passenger rate 
was six cents per mile. Then it ran one train daily over its 
main line, with inferior equipment and slow time, and car- 
ried more people per train than it does now. In the early 
seventies thousands were taken into Kansas free, and in the 
grasshopper period ('74 and '75) the principal business of the 
road was carrying relief goods in for nothing and taking 
out the inhabitants on free passes. If in connection with 
the early work of peopling the State we had demanded our 
legal rates, Kansas would not have been settled; similarly, 
should we now demand our legal rate, there would be no large 
gatherings, such as Grand Army, Christian Endeavor, county 
and state fairs, political conventions, etc. This business dif- 
fers in no manner from other business, in that if we can get 
fair prices for what we have to sell daily and at retail, we 
can afford to take less on special and on wholesale transac- 
tions. The train which must start daily in fair weather or foul, 
and run to its destination, whether it has any passengers or 
not, is a very different affair from the well-filled excursion 
train which is assured of fair earnings even though the rate 
per capita is low. 

The two-cent rate prevails over one road in the State 
of New York, viz., the New York Central, and on one in 
the State of Michigan, viz., the Grand Trunk. It does not 
apply anywhere else, and the enormous travel between New 
York and Boston, and New York and Philadelphia, pays 
about 2j cents per mile. The railroad commissioners of Illi- 
nois have just refused to grant a petition for a reduction of 
rates below three cents, on the ground that it would be un- 
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just to the railroads — ^if unjust in Illinois, how much more 
so in Kansas. 

Considered simply as a matter of equity it would be en- 
tirely proper for the railroads of Kansas to advance their 
passenger rates to four cents, though no such intention is 
entertained. The passenger service in the State of Kansas 
is now far better than the returns from it warrant, and dis- 
claiming all intention of making threats, I state only a self- 
evident truth when I say that it cannot be continued upon its 
present plane upon a lower basis of rates. 

Wages in this country are higher, and transportation 
charges lower, than in any country in the world. 

Out of every dollar the Santa Fe earns in Kansas it pays 
back at once about seventy cents for labor and supplies, and 
about eight cents more for taxes. In 1895 the net earnings in 
Kansas were about $1,800,000, out of which $800,000 was 
paid for Kansas taxes. What other industry or business in 
the State was taxed 44 per cent, of its income? 

Nor is it true, as so often charged, that the persons who 
furnished the money to build the Kansas railroads have been 
richly rewarded; quite the contrary is the case. The men 
who furnished the money subscribed for Atchison Topeka & 
Santa Fe securities in the seventies are now earnings less 
than 3i per cent, interest on their actual cash investment; 
those who subscribed for the securities offered in the eighties 
are now receiving less than two per cent, on their actual 
cash investments, and those who subscribed for the stock 
are now receiving nothing in return for the cash paid by 
them for such stock. And it should be borne in mind that 
every dollar paid in subscriptions for stock and bonds was 
used in the construction or improvement of railroads or the 
purchase of equipment. 

The Atchison Topeka & Santa Fe Railway Company 
must of necessity take a deep interest in the prosperity of 
Kansas; it is doubtless spending more money and effort to de- 
velop the resources of the State to-day than any other agency; 
it is combatting prejudice and distrust, both within and without 
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the State. It desires to make a new record for the State 
and for itself — ^to build up its business and its prosperity so 
that the State may be proud of it; large expenditures of fresh 
capital for this purpose are in contemplation for the coming 
year, in addition to large sums spent last year. 

When by the joint efforts of the railroads and the people 
we have assured prosperity and the population which that 
prosperity will attract, and when the railroads are paying 
anything like reasonable returns upon their cost, it will be 
time enough to discuss reductions in rates. Meantime do 
not advertise to the world that invested capital is unsafe in 
Kansas; or that resort to the courts is necessary to protect 
the rights of citizens against unreasonable demagogues, or 
honest but mistaken agitators, who imagine wrongs thit have 
no existence, and believe that the interests of the State can 
be advanced by driving away capital or confiscating the prop- 
erty of others. 

E. P. RIPLEY, 
President the Atchison Topeka & Santa Fe Railway Co. 



Rate Reductions in Kansas. 

(A Letter by E. P. Ripley.) 

L 

Chicago, June 5, 1897. 
To the Honorable the Board of Railroad Commissioners of 

the State of Kansas. 

Gentlemen: — ^I beg to acknowledge the receipt of the fol- 
lowing communication: 
"Office of Board of Railroad Commissioners, State of Kansas, 

Topeka, May 28, 1897. 
**Mr. J. J. Frey, General Manager, A. T. & S. F. Ry. Co., 

Topeka, Kan. 

"Dear Sir: — ^At the conference held between the repre- 
sentatives of the railway companies doing business in Kansas 
and this board, on May 27, 1897, after the board had verbally 
stated its views with reference to a reduction of freight rates 
charged by the several companies for the carrying of freight, 
the representatives of the various companies requested the 
board to submit to the companies its views and wishes in 
writinfif. 

"In accordance therewith, I am instructed by the board to 
say that it deems the following reductions reasonable, and 
asks that the same be made: 

"A reduction of 20 per cent, upon the distance tariff sched- 
ule now in force in the State. 

A reduction of 20 per cent, upon existing coal rates. 
A reduction of 5 per cent, upon existing rates upon live 
stock. 

"The board is of the opinion that the best way to arrive at 
this reduction, if the companies will agree thereto, is for the 
board to make an order covering the above mentioned rates, 
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and far the companies to agree to put them in force and effect 
within a reasonable time. 

"Yours very truly, 

, **R. W. Turner, Secretary." 

At the recent conference at Topeka on the 27th ult., your 
board, through its chairman, stated in effect that the object 
of the conference was not to discuss the question of whether 
rates were too high, but simply to consider how much reduc- 
tion should be made, and the representatives of the railroads 
were informed that the board had made up its mind that the 
rates were too high and that evidence to the contrary would 
be useless. 

It is submitted with all deference that it was the duty 
of the board to proceed upon inquiry; to ascertain the facts 
before making its demands; to hear first and to thereafter 
determine; but that which the board did do was the converse 
of all this. Without inquiry, without evidence, and without 
a hearing, it finally decided a matter that everyone will con- 
cede should have been left open for discussion, at least. 

Nothing can be more earnestly desired by the owners and 
operators of Kansas railroads, than that they should be on 
good terms with the people of the State; their interests are one 
and there should be no quarrel between them, and when 
differences of opinion arise, this company will be found ready 
to redress all real grievances, and to enter into friendly con- 
ferences with the people or their representatives, to the end 
that the material resources of the State may be developed to 
the greatest degree, and that justice be done to all. But to 
a demand for a general reduction, made without a hearing of 
any kind, I can make, in justice to the owners of the property 
entrusted to my care, but one answer, and I feel it my duty 
in declining to accede to your demand, to briefly give some of 
my reasons for so doing. 

It is a matter of common knowledge that the rates now 
charged in Kansas are in no cases higher and in some cases 
lower than the rates in the surrounding States. In other 
States the conditions governing transportation by rail are 
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more favorable to the carrier than in Kansas, the population 
per square mile and per mile of road being greater, as is also 
the tonnage handled. It is true that in Iowa the rates pub- 
lished by the commission for roads earning $5,000 per mile and 
upward are very low, and very unjust to the railroads, but 
it fortunately happens that the business covered by these 
rates is very small. So far as comparison may be relied upon 
as a guide to reasonableness of rates, Kansas is favored. Of 
all States west of the Mississippi River, Iowa alone has lower 
rates, but when we consider the vast difference in conditions, 
it will be seen that ICansas has nothing to complain of, even 
as compared with Iowa. 

Iowa is all arable and well settled; one-third at least of 
Kansas is arid and affords its railroads but little business. 
There are hundreds of miles of road in Kansas which do not 
pay operating expenses, even with the most careful and eco- 
nomical management, and hundreds more that can make no 
return to their owners for capital invested; it is believed there 
is practically no road in Iowa which does not make some re- 
turn to its owners. 

A comparison of rates in Kansas with rates in Iowa hav- 
ing been invited, it is but fair that such comparison be made 
in the light of all those conditions which make possible or 
necessary any given rate in either State. It will not be con- 
tended that the comparison is a fair one, if conditions are 
different, and it is certain that conditions are different if, in 
one State, the railroads do more business than in the other, 
or if in one State the railroads must stand burdens which are 
not imposed in the other. 

The average gross earnings per mile of all the lines operat- 
ing in Iowa during the year 1895 were $4,230, in Kansas, 
$3,083; during the same year the average net earnings per 
mile on the Iowa lines were $1,222 (in 1896 they were much 
higher), while in Kansas they were but $697. This showing 
alone will satisfy any fair-minded man that the conditions in 
the two States are such as to make it impossible for the same 
rates to be maintained at the present time in each State; but 
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even if the Kansas companies did the same amount of business 
as the Iowa companies, the great additional burden of taxa- 
tion borne by the Kansas roads would require that the rates 
there should exceed those charged in Iowa, 

During the year 1896 the average amount per mile paid 
in taxes by the Iowa roads was but $153, or 12 per cent, on 
their net income, while in Kansas the average amount paid per 
mile was $259, or 37 per cent, of their entire net income. So 
that while the Iowa roads, after paying all their expenses and 
taxes, had left $1,069 ^^r each mile of road operated in that 
State for interest on bonds or dividends on stock, the Kan- 
sas roads for the same period had left for like purposes but 
$438 per mile, which is the exact equivalent of 6 per cent, of 
$7>300. Will anyone contend that rates which permit earn- 
ings on an average valuation of but $7,300 per mile are too 
high? And will not every unprejudiced man admit that higher 
rates must be charged in a State where 37 per cent, of the net 
income is required for taxes than in a State where 12 per cent, 
of such income will suffice? If no higher rates of taxation 
were charged in Kansas than in Iowa, the net income of the 
Kansas roads would be increased nearly one million dollars. 
It is a fact of great significance that the railroads of Kansas 
annually return to the people of that State, in the form of 
taxes, nearly $1,000,000 more than do the railroads of Iowa; 
an amount, it is believed, that more than offsets any differ- 
ence in rates; and I submit that more people are benefited 
by the return of this amount in the way of taxes than would 
be the case if it were returned to a part of the people in the 
form of reductions in freight charges. 

It is not pleasant to publicly proclaim the poverty of Kan- 
sas railroads, yet it seems necessary to this discussion. It is 
a matter of public knowledge, not only that a large portion 
of the mileage of the State does not pay expenses and that 
another large part earns no interest, but that practically none 
of it earns a fair return upon its cost or present value. 

If the railroad companies of Kansas should enter into 
agreement with the people of Kansas, or with "your honorable 
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before the rates were reduced. In other words, the decline in 
the Chicag-o market absorbed the entire reduction in the 
freight rate. It is the experience of all that general reductions 
in grain rates have been invariably followed by corresponding 
declines in the market price of the article moved. 

Your board asks for reductions in coal rates presumably 
to benefit the consumer, and in grain rates to benefit the pro- 
ducer. If reductions in rates benefit the producer alone, then 
the sole beneficiary of a reduction in coal rates is the miner. 
We all know that this is not the case. The only result of the 
reductions asked for on grain would be to further impoverish 
the railroads; to force the abandonment of many miles of road; 
to reduce the number of employes and the wages of those re- 
maining; to make track and bridges less secure, and the serv- 
ice in all respects inferior, and all this with little or no benefit 
to the producer. 

It is peculiarly unfortunate, as well as peculiariy 
unjust, that this demand for a wholesale reduction 
of rates should be made at the time when, after five years of 
adversity, the State of Kansas is apparently entering upon an 
era of sounder prosperity than it has ever before known. 
I am informed (and my observation confirms the state- 
ment) that never before has the farming community of Kansas 
been more prosperous than at the present time. That there 
have been periods when land was held at higher prices; when 
debts were being made faster and when the volume of paper 
transactions was larger, may be true, but it is believed that 
there is now less debt and more actual money in the hands of 
the people than ever before. When crops failed and starvation 
threatened, we hauled supplies and seed free of charge, and in 
many cases donated seed. Is it too much to hope that the 
railroads, which have all been driven to bankruptcy or dan- 
gerously near it, in the years of adversity, should now be 
permitted some share in the prosperity? When our business 
was depleted by successive crop failures, we did not raise the 
rates. Why should we be expected to lower them in the first 
year of plenty? 

I resi>ectfully submit that your honorable Board can mor- 
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ally or legally sustain your contention that rates should be 
reduced only upon one or both of the following hypotheses : 

First — ^That rates are now unreasonably high in them- 
selves. 

Second — ^That the railroads are making too much money, 
or, in other words, are getting a greater return on invested 
capital than other enterprises are receiving. 

I assert the negative as to both of these propositions, and 
stand ready to produce the proof upon opportunity being af- 
forded. 

It is a matter of deep regret that I find myself unable to 
comply with the suggestions of the Board, but absolute confi- 
dence in the justice of my contention, and my sense of duty 
to the owners of the properties entrusted to my care, leaves 
me no alternative. Yours truly, 

(Signed) E. P. RIPLEY. 

II. 

(A Letter by W. H. Truesdale.) 

Chicago, June 22, 1897. 

R. W. Turner, Esq., Secretary Board of Railroad Com- 
missioners, ToPEKA, Kan. 
Dear Sir: — I have received your communication, in which 

it is stated that the railroad commissioners ask the railway 

companies doing business in Kansas to make the following 

reductions in rates : 

"A reduction of 20 per cent, upon the distance tariff sched- 
ule now in force in this State. 

"A reduction of 20 per cent, upon existing coal rates. 

"A reduction of 20 per cent, upon existing grain and grain 
produce rates. 

"A reduction of 5 per cent, upon existing rates upon live 
stock." 

The Rock Island company appreciates fully the friendly 
spirit which actuated the commissioners in calling the con- 
ference recently held respecting these rates, and greatly regjets 
that it is unable to make the reductions recommended by the 
board. 

A request for such sweeping reductions must be predi- 
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cated upon a mistake of facts respecting not only the earnings 
of railway companies in this State, but of rates made generally 
under like circumstances. 

Any business which could stand such reductions must be 
immensely profitable. The railway companies of this State 
are not immensely profitable ; they are not even fairly pros- 
perous. Many of them are bankrupt ; none of them pay a fair 
return upon the capital invested in them. 

These companies are subject to many vicissitudes and 
burdens in this State which they do not encounter in like de- 
gree to other States. Crops are uncertain. It is either a feast 
or a tamme. for a few months or days in some years it is 
difficult to obtain cars to move the crops. The next year crops 
fail and side tracks are crowded with rotting freight cars and 
the roundhouses are filled with idle engines. 

The burden of taxation is enormous. More than 40 per 
cent, of the aggregate net earnings of railway companies in 
Kansas is required to pay taxes, while for the United States 
the rate is only 8 per cent. Instead of growing less this bur- 
den is being increased from year to year.. The assessment of 
this company has been largely increased. It cannot meet this 
additional expense by reducing its earnings. 

Kansas has more miles of railway per capita than any other 
Western State and no road depending wholly upon its earnings, 
in this State has for several years been able to pay actual op- 
erating expenses, not including interest on bonds or dividends 
upon stock. It is hardly fair to require the railways of this 
State to be operated at the expense of citizens of other States . 

From the fact that the board demands a reduction as to 
certain specific rates, it may be inferred that it is believed that 
these rates are not fairly adjusted as respects other existing 
rates. Such a belief is not justified by the facts. 

A reduction of 20 i>er cent, upon the distance tariff is de- 
manded. It is contended that because but little traffic now 
moves under the present distance tariff a reduction in such 
rates would not seriously injure the railroads. This is not 
true. The reduction proposed is so great that it would reduce 
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distance tariff rates below many terminal and jobbing rates 
and would necessarily result in a large reduction of revenue. 

The present distance tariff is low enough as compared 
with other rates. Traffic carried under this tariff is gen- 
erally in small lots, moved for short distances. The cost of 
transporting such traffic is more than twice as great as that of 
moving carload freight for longer distances. Among the ele- 
ments of increased expenses are: The hauling of cars only 
partly loaded; delay of trains in loading and unloading 
freight at local stations; station service in loading and unload- 
ing. Carload freight is generally loaded and unloaded by con- 
signor and consignee, while less than carload shipments must 
be handled by the carrier. 

For the purpose of ascertaining the proportion which each 
class of freight bears to the total tonnage and revenue of 
freight transported over its line this company made an ab- 
stract of its freight business for the year 1887, showing the 
proportion which each commodity bore to the total tonnage, 
with the revenue derived therefrom, and it was found that the 
local tonnage, that is, tonnage transported wholly within 
State lines, was 35.04 per cent, earning only 19.88 per cent, of 
the entire revenue, while the interstate freight, amounting to 
64.96 per cenk of the entire business paid 80.12 per cent, of the 
entire revenue earned. This statement includes not only 
freight moved on local distance tariffs, but freight moved 
within State lines upon jobbing and other tariffs. The 
proportion of freight moved locally in Illinois and Iowa is 
much greater than that moved in Kansas.. It is believed that 
a like investigation applied to the local business of this com- 
pany in Kansas would show that the local business pays an 
even smaller percentage of the entire revenue in proportion to 
its volume than is obtained in the other States referred to; and 
it is certain that if such a statement were confined to the busi- 
ness done under the Kansas distance tariff it would show that 
such business falls very far short of paying its just proportion 
of the expense of transportation. 

Another objection to the proposed distance tariff is that it 
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is excessively low. At the conference between the railway 
commissioners and the railroads, reference was made to the 
Iowa distance tariff. There are many reasons why a distance 
tariff which might even be reasonable in Iowa might be un- 
reasonably low in Kansas, but no one seriously contends that 
the Iowa distance tariff is reasonable even as applied to traffic 
in Iowa. The local traffic in that State does not bear its fair 
share of the cost of transporting it. 

In 1894 certain railway companies operating in Iowa asked 
the railway commissioners of that State to increase local rates. 
A majority of the commission denied this request, not on the 
ground that the local rates paid their full and fair proportion 
of the revenue earned by the railway companies, but on the 
ground that the "local and interstate business combined are 
now paying and have paid, ever since the present schedule of 
rates has been in force, their full and fair proportion of the 
revenue of the petitioning railways." 

Mr. Commissioner Dey, a man of long experience on the 
board, and of national reputation, dissented from the opinion 
of the majority, expressing the opinion that the local business 
of Iowa should bear a greater proportion of the cost of opera- 
tion than it then did and that it was unfair that the local busi- 
ness of Iowa should be done at a loss at the expense of the 
general business of the carriers. 

It is believed that the greater part of the freight moved 
under the distance tariff is carried an average of less than 50 
miles. Ordinarily freight moving a greater distance will be 
carried under some other tariff. A comparison of the pro- 
posed distance tariff with the distance tariff now in force in 
IlUnois, on freight moved within a distance of 50 miles, will 
show that the proposed tariff is very much lower than the Illi- 
nois tariff. It is submitted that no reasonable man will con- 
tend that local freight can be moved in the more sparsely set- 
tled State of Kansas as cheaply as it can in Illinois. Under 
the Illinois distance tariff the rate on the first five classes for 
4 miles and over 2 miles is: 11.28; 9.40; 6.58; 5.26 cents. Un- 
der the proposed Kansas distance tariff these rates would be 
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for 5 miles: 10.04; 8.8; 7.2; 5.6; 4.8 cents. 

The Illinois tariff for 10 miles for the same classes: 15.04; 
13.16; 11.28; 8.46; 6.76 cents. Under the proposed Kansas 
tariff: 12; 10.4; 8.8; 7.2; 5.6 cents. 

For 20 miles on the same classes in Illinois: 18.80; 16.92; 
14.10; 10.34; 8.27 cents. Under the proposed Kansas tariff: 
16; 13.6; 12; 10.04; 7-2 cents. 

In Illinois for the same classes 50 miles: 29.14; 23.50; 
19.74; 14.10; 11.28 cents. Under the proposed Kansas tariff: 
25.6; 23.2; 20; 16.8; 12 cents. 

This company has no coal mines on its lines in this State 
and therefore does not receive full local rates on such ship- 
ments. It brings coal to the State from mines in Colorado 
and Iowa at very low through rates. For coal mined in Kan- 
sas and Missouri it receives only a low proportional part of 
a low through rate. To reduce the rates which it now receives 
20 per cent, would compel it to do its coal business at an abso- 
lute loss. Coal rates in this State are on the average lower 
than in surrounding states and are much lower than on Euro- 
pean railways. 

In the densely populated Prussia the rate on the govern- 
ment railway for 50 kilometers, or 31.07 miles, is 1.7 cents 
per ton per mile; for 100 kilometers, or 62.14 miles, 1.2 cents 
per ton per mile; for 500 kilometers, or 310.07 miles, 8 mills 
per ton per mile; for 1,000 kilometers, or 621 miles, 8 mills 
per ton per mile. 

In addition to a 20 per cent, reduction on the grain sched- 
ule in the distance tariff the commission asks the railways to 
reduce their terminal grain rates 15 per cent. These rates are 
already very much lower than the rate in any western State 
for like distances to any important market. Under such cir- 
cumstances it would be unreasonable to require them to be 
reduced, and no good would follow to the people of this State. 
It is as much more to their interest to have the railway compa- 
nies fairly prosperous as to have any other enterprise in the 
State prosper. 

A very large per cent, of the money earned by railway 
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companies is paid out in the State for operating expenses and 
in adding facilities for the public convenience and safety. The 
competition that producers in this State meet when they come 
to dispose of their products is largely a market competition 
and not a railway competition. A reduction of rates from one 
producing section of the country necessarily compels a like re- 
duction in another when the two sections compete in like mar- 
kets. Nothing is gained by either section by these reductions. 
On the contrary they both lose, because they receive no more 
for their products and less money is saved at home. It may 
benefit the consumer in Europe to have the different localities 
in the United States competing with each other to supply the 
European demand for grain and grain products, but it does 
not benefit the people of the United States to compel the car- 
riers to transport grain and grain products to foreign markets 
at unreasonably low rates. All that the people of any section 
ought to require is that there should be no unreasonable dis- 
crimination against them in favor of those who compete with 
them in the same markets. 

The fact, and it is a fact, that grain for export has brought 
a better price in Kansas during the last year than in surround- 
ing states, that the railways of this State have protected its in- 
terests in that regard. In fact, railway companies are as much 
interested as the producer in protecting the markets along 
their lines. If the rates, as compared with the rates of some 
other producing locality, are prohibitory the products will not 
move and the railway companies are without business. Mar- 
ket competition is the most powerful factor in fixing prices of 
all commodities, including transportation. It it not subject to 
legislative control. It cannot be controlled by railway compa- 
nies or localities. 

As showing how the reduced rates, as required by the 
commission, on grain and grain products, from points in this 
State to Kansas City, would compare with rates on like prod- 
ucts from points in Iowa to Chicago, the following statement 
is submitted. The rates are in cents per loo pounds: 

(12) 
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Dis- 
From To tance. Wheat. Corn. 

Iowa City, la Chicago 237 15. 14. 

Mankato, Kan Kansas City 236 1 1 .9 10.2 

Marengo, la Chicago 268 16. 14. 

Smith Center, Kan Kansas City 268 13.2 11.5 

Malcolm, la Chicago 294 16. 15. 

Phillipsburg, Kan Kansas City 298 13.6 11. 9 

Reasnor, la Chicago 333 17. 15. 

Norton, Kan Kansas City 332 13.6 11.9 

Menlo, la .* Chicago 403 20. 16. 

Colby, Kan Kansas City 402 14.4 12.8 

Walcott, la ". . .Chicago 195 12. 12. 

Salina, Kan .Kansas City 197 10.2 9.3 

West Liberty, la .Chicago 222 15. 14. 

Hutchinson, Kan Kansas City 222 11. 10.2 

Ladora, la Chicago 275 16. 14. 

Pratt, Kan Kansas City 275 13.6 11.9 

Letts, la Chicago 223 12. 11. 

Wichita, Kan Kansas City 222 10.2 9.3 

Perlee, la. Chicago 270 15. 14. 

Caldwell, Kan Kansas City 272 10.2 9.3 

These stations were selected from points on the lines of this 
company as showing fairly a comparison between existing 
rates to Chicago and the proposed rates to Kansas City, and it 
is submitted that no good reason can be given why the com- 
pany should be required to make so much lower rates than it 
makes at the same time to Chicago. 

LIVE STOCK RATES. 

There is no place in the world where so many pounds of 
live stock can be transported a given distance for the same 
money as in the State of ICansas, and in view of that fact, it 
seems wholly unreasonable for the board to ask a still further 
reduction of 5 per cent, on existing tariffs. The following 
statement compares the present rates on cattle in carloads of 
26,000 pounds in 36-foot cars, from points in Iowa to Chicago, 
with the proposed rates on cattle for like distance from points 
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in Kansas to Kansas City. The mere publication of such a 
table ought to be enough to satisfy the board that the reduc- 
tion asked ought not to be made: 

Dis- 

From To tance. Rate. 

Iowa City, la Chicago 237 $52.00 

Mankato, Kan Kansas City 236 29.26 

Marengo, la *. Chicago 268 57.20 

Smith Center, Kan Kansas City 268 31.35 

Malcolm, la Chicago 294 57.20 

Phillipsburg, Kan Kansas City 298 31.35 

Reasnor, la Chicago 333 57.20 

Norton, Kan Kansas City 332 35.53 

Menlo, la Chicago 403 61.10 

Colby, Kan Kansas City 402 47.02 

Walcott, la Chicago 195 39.00 

Salina, Kan Kansas City 197 31.35 

West Liberty, la Chicago 222 52.00 

Hutchinson, Kan Kansas City 222 36.57 

Ladlora, la Chicago 275 57.20 

Pratt, Kan Kansas City 275 36.57 

Letts, la Chicago 223 46.80 

Wichita, Kan Kansas City 222 36.57 

Perlee, la Chicago 270 54.60 

Caldwell, Kan Kansas City 272 37.10 

The feeding in transit arrangement which the Kansas City 
railways have in effect on cattle coming from the ranges in 
Texas, New Mexico and Arizona, by which Kansas farmers 
and feeders can buy stock cattle and sheep, and by paying a 
through rate from original shipping points to Kansas City 
and markets beyond plus a charge of $10 per car, is a most 
favorable one to the farmers and cattlemen of Kansas. 

Under this arrangement during the past year many thou- 
sand carloads of cattle have been brought into Kansas, fattened 
on the cheap corn there and taken to market, affording the 
feeder large profits, as a result of the transaction. 

This feeding in transit privilege is enjoyed almost ex- 
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clusively by the States of Kansas and Nebraska, it not ap- 
plying on cattle fed in States east of the Missouri river. 

We respectfully urge that some consideration should be 
given the railways of Kansas at this time in urging reduc- 
tions in their rates, for the large amount of free transporation 
they furnished on seed grain, clothing and sundry necessaries 
of life, transported by then; both within and without the State 
during the years 1894 and 1895, when crbps in your State were 
a failure and many of your farmers were without either seed 
or grain or the bare necessaries of life. 

In addition to furnishing free transportation to a very 
large extent, this company also bought and furnished many 
of the farmers with seed grain, taking their notes therefor. A 
large sum of money is still due this company on this account, 
much of which will never be repaid. 

This company owns more miles of railway in Kansas than 
in any other State and takes a lively interest in the welfare 
and prosperity of the people of the State and will, so far as 
it reasonably can, having due regard to the rights of its pat- 
.rons in other States, at all times protect the interest of the peo- 
ple of Kansas in the matter of transportation, believing that 
by so doing it will protect and promote its own interests, and 
it believes that is all the majority of right-thinking people of 
the State will require of it; and that they desire to see it pros- 
perous and do not desire to see it driven to bankruptcy. 

W. H. Truesdale. 



On Two-Cents-Per-Mile Passenger 

Rates. 

BY JAMES CHARLTON. 

Mr. Chairman and Gentlemen of the Committee: — My 
first duty is to thank you, which I do most sincerely, for this 
opportunity of presenting the case of the railroads. My next 
duty is to assure you that I will occupy as little of your time 
as possible, and will try to speak with the utmost plainness, and 
without ofJense. 

Mr. George H. Daniels is the general passenger agent of 
large sum of money is still due this company on this account, 
the New York Central Railroad, one of the greatest railroad 
corporations in this country. Mr. Daniels is a gentleman of 
very broad and liberal views, and as painstaking in research as 
he is careful and measured in speech. For those reasons, and 
also because his road is identified to a limited extent with a two- 
cent rate, I venture to quote the opening paragraph of his argu- 
ment before the Legislature of Ohio against a two-cent bill: 

"In view of the fact that the world's entire stock of money 
of every kind — gold, silver and paper — would not purchase one- 
third of its railroads, we should approach legislation concerning 
them in the most careful and conscientious manner, and with the 
determination to do only what is right and just, having always 
in view the rights and duties of the whole people, as well as 
those of the owners and managers of the railroads. A spirit of 
the utmost fairness should pervade all legislation in leference to 
transportation, for the reason that this great interest is more 
closely identified with, and is more essential to and dependent 
upon, every other important interest in the country than any 
business you can name, and whatever is detrimental to the wel- 
fare of the railways of the country is detrimental to the best 
interests alike of the farmer, the mechanic, the merchant, and 
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the common laborer. The prosperity of the railroads means the 
prosperity of every other legitunate commercial enterprise, and 
when the railroads suffer from depression, every important in- 
terest in the country suffers with them." 

The foremost thinker in American literature wrote of one 
"who builded better than he knew." The reverse of that is not 
only possible, but common, and those who thoughtlessly, idly, 
maliciously, or selfishly, without proper knowledge and due 
forethought, interfere with great interests, build worse than 
they know, and those who build worse than they know 
are unfortunately greater in number than those who build 
better than they know. 

The railroad interest of this country is one of the largest in 
the land, and is entitled to at least the same protection that is 
given to any other interest. Railroad proprietors are numerous, 
and some of them are as poor as any of us. Whether rich or 
poor, they are entitled to the same protection as the farmer, or 
merchant, or any other citizen. There is no reason why their 
property should be wrecked and their revenue depleted. In 
touching the revenue of railroads you are not only disturbing 
and destroying the rights and properties of shareholders, rich 
and poor, but you are affecting disastrously the fortunes of 
workingmen, clerks, station agents, and others, and do not for- 
get that the majority of clerks and station agents are not 
paid even as high wages as engineers and conductors. The 
railroads of this country employ about one million of people. 
It would be an under-estimate, therefore, to say that five mil- 
lions of people are dependent, directly or indirectly, on the 
railroads. Touch the revenue of these railroads, and you in- 
terfere with the means of living of five millions of people. 
Allow me to quote from page 7 of the latest report (1895) 
of the Railroad and Warehouse Commission of this State, as 
to the number of people who will feel the effects of anti- 
railroad legislation in Illinois: 

"Averaging four persons dependent on each person em- 
ployed on railroads in this State, gives a total of 251,020 
individuals whose livelihood is entirely obtained from railroads 
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in this State. Taking all the allied trades and lines of business 
dependent on railroads, it is within bounds to say that one per- 
son in eleven gains his or her living, directly or indirectly, 
through railroads." 

If you will not permit the railroads to earn money, they 
cannot pay sufficient wages to their employes. The final re- 
sult of that is reached by easy stages; decreased wages, strikes, 
riots, bloodshed, loss of life and property, perhaps even revo- 
lution. The cost to the State of Illinois of such an experiment 
would probably be one hundred times or over any saving that 
can be affected by reduced rates. 

Who will gain by reduced rates? The merchant, manu- 
facturer, and all those who can afford to travel for business or 
pleasure. Those who travel for business make it pay, and can 
afford to pay reasonable rates. Those who travel for pleasure 
are well enough off to afford the pleasure, and do not need to 
be protected against the reasonable rates which now prevail. 
The poor man will not be a gainer by reduced rates. He does 
not travel a great deal. He cannot afford the loss in wages and 
the cost involved. On the average, reduced rates would prob- 
ably not save workingmen in this State ten cents each per year. 
But that which will save a workingman such an insignificant 
sum, and save more to those to whom it is not a felt burden 
to pay, will cost railroads millions, and will eventually affect 
the wages of railroad employes, and the prosperity of the State, 
because those railroad employes are citizens and voters in 
your State, and live in it and expend their wages in it. 

Statements have been made that railroad rates have not 
decreased in the past twenty-five years, while everything else 
has been coming down. On the contrary, railroad rates have 
decreased in greater proportion than anything else. Not only 
have railroad rates decreased in the last twenty-five years, but 
railroad dividends have decreased also. The Chicago & Alton 
to-day is paying 20 per cent, less to its shareholders than it 
paid twenty-six years ago, when I first entered its service. I 
hope that I will not be held accountable for that. At that time, 
and for a long time after, namely, until 1884, the rate from 
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Council Bluffs and Omaha to San Francisco was $ioo; to-day 
it is $50. Consequently, at that time the rate from Council 
Bluffs and Omaha to San Francisco was $37.50 higher than it 
is to-day from Chicago to San Francisco. At that time the 
rate between Chicago and Kansas City was $21; to-day it 
is $12.50. At that time the rate between Chicago and St. 
Louis was $11; to-day it is $7.50. At that time the rate be- 
tween St. Louis and ICansas City was $12; to-day it is $7.50. 
At that time the local rate on the Chicago & Alton was 5 
cents per mile; to-day the local rate is 3 cents per mile, and 
the actual average rate which we obtain is 2.022 cents per 
mile. On page 5, last report (1895) of the Railroad and 
Warehouse Commission of Illinois, the Commission show 
that "rates in 1870 for passengers were about 46 per cent, 
higher than in 1895." I have yet to learn that there has 
been any such reduction in anything else. 

The figures of the Interstate Commerce Commission 
ought to be acceptable as authority, and they show that in a 
group of States, in which they include Illinois, it cost more per 
passenger per mile to carry a passenger than the Chicago & 
Alton for many years has earned per passenger per mile. 

Not only have our rates decreased, but wages and other 
outlays, and especially taxes, have increased. In 1880, taxes 
paid by the Chicago & Alton amounted to $147,413.53, and in 
1896 to $315,745.48, the percentage of taxes to net earnings 
having increased from 4.24 per cent, in 1880 to 11.27 per 
cent, in 189^ Between 1880 and 1896 we have not added to 
our mileage or to our property in any way. "The taxes have 
each year been assessed upon exactly the same property." 

While rates and dividends have decreased, and wages, 
taxes and other outlays have increased, our accommodations 
to-day are vastly superior to what they were twenty-five years 
ago. Our track has been improved for safety, and our equip- 
ment has been increased in quantity and quality for conveni- 
ence and comtort, and we run to-day over twice as many 
trains as we ran twenty-five years ago, and receive less for 
this increased service than we did then for the smaller service 
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which we rendered at that time. In confirmation of this, per- 
mit me to quote a paragraph from a pamphlet written and 
published by Mr. Henry Apthorp, ex-Railroad Commissioner 
of Ohio: 

"The cost of carrying passengers on steam railways, as 
they are carried, has not been reduced. The cost has in- 
creased, especially during the last twenty years. The quality 
of passenger train equipment and service has been improved, 
and this improvement has been made at increased cost to the 
railways. Passenger coaches have been improved, and they 
cost about twice as much as they did forty years ago. Wages 
are higher, many safety appliances have been added, safety 
heating and better lighting have been put on, station accom-, 
modations and service have been improved, more efficient in- 
spection and safety signaling have been provided, the speed 
of trains has been increased, the tracks have been made better, 
and all this improvement at increased cost. Many of these 
improvements are in the nature of insurance to the public 
against accident. Travelers ought to be willing to pay some- 
thing on this insurance, but they are not asked to. Rates have 
not been advanced to correspond with benefits; on the con- 
trary, average passenger rates have been voluntarily reduced 
in most of the States. The present rates buy more traveling 
advantages now than they did forty years ago. 

"Within the past few years, on many railroads, the speed 
of many passenger trains has been increased almost one-third. 
This is a saving of time to each passenger on the trains with 
no additional charge, but with increased expense to the rail- 
ways, for it costs more to run a train fast than to run it slow. 
On the other hand, during the past forty years, population has 
almost doubled, and, owing to the increased mileage of rail- 
ways, no doubt the number of passengers carried on all the 
railways has more than doubled. But this does not prove 
that the cost per mile of carrying passengers has lessened. 
It is met by the fact that an increase in passenger traffic re- 
quires an increase of passenger trains. If the increased pasr 
senger traffic required only the addition of more cars to the 
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number of passenger trains that used to be run, the claim of 
cheaper cost of carrying would have great force; but the fact 
is that, to satisfy the increased aggregate of passengers car- 
ried, more trains have to be run. The number of cars per 
train, and the number of passengers per train, have not in- 
creased very much, if any. Furthermore, the passenger traffic 
on new and on poor roads now is no greater than was the 
passenger traffic on such roads forty years ago, and in some 
cases it is not so great. If three or four cents was a just rate 
to roads doing a small business then, why is it not a just rate 
to roads doing a small business now?" 

Competition and other causes in the interest of the public 
preclude us from collecting on all our business the legal rate 
of three cents per mile. We are unable to collect it on our 
through business from terminals to terminals. That compels 
us to grade our rates to some distance from terminal points 
to terminal points. From circumstances over which we have 
no control, through rates made from points east of us to 
points west of us, and vice versa, and from points north of 
us to points south of us, and vice versa, are not always made 
in such way as to admit of our taking out of them as our pro- 
portion our full local rate. Also, as common carriers, we 
feel that we ought, as far as we reasonably can, to make special 
rates for meetings and great gatherings, so as to enable the 
public generally to participate in the same. We also make 
very low rates for special week-end excursions to great cities 
on the line of our road. This is done to enable workingmen, 
shopmen and others who cannot afford to lose a day's wages, 
and who cannot afford to pay regular rates, to have a pleasure 
excursion once or twice a year. ITien there is a large and 
increasing commutation business which will not bear full rates, 
and which, on that account, and also on account of street car 
and electric car competition, we are compelled to perform at ex- 
tremely low rates. All this involves that with a legal rate of 
three cents per mile, we get sometimes an average rate of two 
cents per mile, and sometimes less. In the years 1893 and 
1895 the average figures were less than two cents per mile. 
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Prejudice has sometimes been created by the point being 
made that some m3rthical railroad magnate sometime, some- 
where, Heaven alone knows who and when and where, said the 
traffic should be made to bear all that it can pay. The real 
truth is that a railroad traffic official is always figuring on how 
little he can charge, and still leave a minimum of profit. That 
is the secret of success, namely, to move the largest number 
of people at the least possible rate, and which will still afford 
a minimum of profit. The object is to have rates that will 
yield a profit, and will at the same time develop the largest 
possible business. If you will leave us alone to competition, 
and the necessity of creating business to raise much needed 
revenue, that will far too quickly bring about reductions in a 
way that will do the least hurt to all interests. That will also 
inexorably preclude us from attempting to maintain unreason- 
able rates, even if we had the slightest disposition to do so, 
which we have not. 

As compared with other countries, our accommodations 
are better, and our rates and dividends are less. Mr. Henry 
Apthorp, ex-Railroad Commissioner of Ohio, states that the 
Parliamentary trains of England, on which two cents per mile 
are charged, "Have no cushioned seats, but hard boards, no 
water closets, no drinking water, and no heating — a sort of 
box-car accommodation, such as tramps in this country, in 
stormy weather only, prefer to steal rather than walk. It is 
universally admitted that the railway service in the United 
States, in station and train accommodations, is greatly superior 
to any railway service in the world of the same class and price.'* 

The railroad rates in England are: First-class, six cents 
per mile; second-class, four cents per mile; and third-class, two 
cents per mile. As this differs slightly from some reports 
you have heard, I wish to explain. The English rates in 
English currency are: First-class, three pence; second-class, 
two pence; and third-class, one penny. The English shilling 
is the equivalent of the American quarter. It has more pur- 
chasing power in England than twenty-five cents has in this 
country, but we will take it at less than the American quarter 
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and count it as only twenty-four cents. Thus, three pence is 
the fourth of a shilling, or six cents; two pence is the sixth of 
a shilling, or four cents; and one penny is the twelfth of a 
shilling, or two cents. I have already quoted a passage show- 
ing the very inferior accommodation which is afforded in 
England at two cents per mile, and it may be added that the 
accommodation which we afford in this country at a legal 
rate of three cents per mile, and which brings only an aver- 
age rate of two cents per mile, is certainly superior to the 
accommodation in first-class cars in England at six cents per 

mile. 

"A recent repwt of the British Board of Trade shows that 

the average profit on all capital invested in English railways 
in 1887 was 4.08 per cent., as compared with 3.4 per cent, in 
the United States, notwithstanding the fact that the capitaliza- 
tion per mile is four times as great in England as in the 
United States." 

The higher rates which are obtained in England are ob- 
tained in a country in which the population is much denser 
than it is with us. In England the population is 541 to the 
square mile. In the United States it is 23 to the square 
mile. In Great Britain and Ireland the total miles of rail- 
road are 20,321; inhabitants per mile of railroad, 1,938. In 
the United States the toal miles of railroad ai'e about 180,000; 
the inhabitants per mile of railroad, 380. In Illinois the total 
miles of railroad are 10,430; inhabitants per mile of railroad, 
395. "England, with a population per square mile twenty- 
three times greater than the United States or the State of 
Illinois, has a third-class rate higher than the average first- 
class rate here." 

Fictions, struck to earth, rise again livelier than truth and 
more mischievous than ever. There is a fiction which ap- 
pears to have immortal life that there exists a two-cent rate 
in the -State of New York. That rate is in force on a portion 
of the New York Central, but nowhere else in New York State, 
and it does not apply to through business even on the New 
York Central. Except on a portion of the New York Central 
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railroad, three and three and one-half cents is charged and 
permitted by law. Besides, if the rate in New York State were 
two cents, that would be the strongest argument for the rate in 
Illinois being about four cents per mile, as the population per 
square mile in New York State is more than double the popu- 
lation per square mile in Illinois. If, therefore, the statement 
made about the rate in the State of New York were true, in- 
stead of being untrue, it would be just the kind of argument 
which I should address to you if I were pleading for an in- 
creased rate in Illinois. But I do not plead for that. I have 
always been a low-rate man. I have always been, as I am now, 
in favor of rates being as low as they can fairly be made with 
due regard to all interests. I am not speaking for railroads 
alone. I sold my services, and not my conscience, to railroads, 
and I am talking here and now just as much, or more, in the 
interest of five millions of citizens as I am talking for railroads. 
I plead for those citizens who have as much, if not a larger, 
interest in this question than railroad proprietors. The rail- 
roads cannot continue to pay fair living wages if you will not 
permit them to collect a reasonable revenue, and it is not alone 
railroad employes that are interested. They spend their wages 
for the necessaries and comforts of life, and a large number of 
people derive profit from those expenditures. 

It is said that population has increased, and there are 
so many more people to carry that railroads can afford to 
carry them at a lower rate per head and still earn more than 
was earned years ago. To this I reply, population has not in- 
creased in proportion to the increase in railroads and the num- 
ber of trains and superior, and consequently more expensive, 
accommodations and faster time of trains and limited special 
fast trains, all of which mean enormously increased expenses. 
Twenty-six years ago, when I lived in St. Louis, there were 
only two lines between St. Louis and Kansas City. Now there 
are four. Twenty-six years ago, when I first came to Chi- 
cago, there was only one line between Chicago and Kansas 
City. Now there are seven. Then there were only two lines 
between Chicago and St. Louis, and the Chicago & Alton did 
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about 83 per cent, of the business. Now there are three lines 
and the Chicago & Alton does not do 50 per cent, as much of 
the business as it did then. The increase in the number of 
roads makes it needless to dwell on the increase in the num- 
ber of trains, but each of these roads is running to-day twice 
as many, if not more, trains than any one road in the same 
territory ran twenty-five years ago. 

It has been said that some of the lines in Illinois might be 
able to stand a two-cent rate. It is assumed that the Chicago 
& Alton is one of the lines included in this supposition. It 
may, therefore, be expected that something should be stated 
at this time as to the position of the Chicago & Alton. The 
Chicago & Alton, gentlemen, it a purely and exceptionally 
American railroad. It is owned by native-born American citi- 
zens who live in this country and expend their incomes in it. 
Its directors are American citizens by birth. It is officered 
by American citizens by birth, except two subordinates, who 
do not direct its policy, and who, at any rate, were caught 
young. One of them has been over forty years in this coun- 
try, and both are perfectly acclimated, mild and hai'mless, and 
innocent of foreign habits and opinions, and perfectly up-to- 
date citizens. I mention all this merely because one country 
editor who demanded an annual pass for his wife and did not 
get it, and another who traded or loaned his editorial ticket 
and consequently had it taken up, suddenly became pos- 
sessed with the insane idea that the Chicago & Alton was a 
foreign corporation because it would not submit to be black- 
mailed or swindled, and they have assiduously devoted them- 
selves to the missionary work of spreading the opinion that 
we were a foreign corporation because we objected to dis- 
honesty. 

The Chicago & Alton, before my time, was bought at 
sheriff's sale, and the then buyers, who are still holders of 
Chicago & Alton stock, instead of taking the earnings of the 
road, put these earnings into the track and equipment year 
after year. The road and equipment and financial standing of 
the company were not at that time very good, but by spending 
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the earnings of the road, instead of taking them in dividends, 
it was speedily brought to a comparatively high state of per- 
fection. Its capital account to-day is thirty-five millions. It 
paid last year, and for some years previously, 8 per cent, to its 
stockholders. The road cannot be duplicated to-day for seventy 
millions. In any talk about watered stock, the Chicago & 
Alton must be left out. Its stock has not only not been watered, 
but it has been boiled down. To-day the road and equipment 
has cost twice as much as its capital account represents. If we 
were paying dividends to-day on the actual amount invested, 
instead of that amount boiled down, we would not be able to 
pay 2 per cent. Practically, therefore, the Chicago & Alton 
is paying its stockholders to-day less than 2 per cent. 

I do not say that you can sell the Chicago & Alton to-day 
for seventy millions instead of the thirty-five millions for which 
it is capitalized, but I do say that it has cost its shareholders 
seventy millions, instead of the thirty-five millions at which 
it stands in the books of the company. 

Its depot properties and facilities in the cities from which, 
to which, and through which it runs, added to its other prop- 
erties, would treble or quadruple its present capitalization. But 
who would buy it to-day at its value based on what it pays, or 
what it has cost to the shareholders, or what its valuable 
terminal and intermediate depot privileges would cost if they 
had to be purchased to-day? What incautious buyer would 
have the amazing, the superlative temerity to put money into 
an enterprise against which adverse legislation and poisoned 
public prejudice is incessantly and relentlessly directed? I 
have served railroads for over fifty years. I do not own one 
share of railroad stock, and, to-morrow, if I were a millionaire 
several times over, I would not invest one dollar in railroad 
stock. I would put it into farms or other real estate which 
legislation and public prejudice have not as yet attacked. 

Permit me to illustrate the position of the Chicago & 
Alton by a parallel case. You buy i6o acres from the National 
Government for $400, and improve it, and put time and work 
and money in it, and increase its value to $16,000, which is not 
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an exceptional case, as there is plenty of land in Illinois and 
other States to-day, which was bought at $2.50 per acre, and 
is now worth $100 per acre. After increasing the value of your 
farm, you do not purpose sitting down and giving away to the 
National or State Government, or to any class or interest 
in the State, any portion of the increased value of your farm, 
nor would you admit for a moment that the National or State 
Government had a right to compel you to accept interest of 
4, or 6, or 8 per cent, on the original investment, instead of 
receiving the full receipts on the present value of the farm. 
What you would not do in the case of a farm, or in any 
other case, what right have you to do in the c?^e of a railroad? 
Besides, it is surely not a sin to earn 4 or 8 per cent, per annum. 
A man goes into saloon business with a capital of $100 or less, 
and earns thousands a year. Nobody claims that he should ^not 
be permitted to do so and nobody claims that he should only 
be permitted to have a certain rate of interest on the original 
investment, instead of the large earnings which he obtains. 
The same is true of farming, of manufacturing, and of all the 
industries in the country. I do not suppose that any member 
of this committee, or any member of the Legislature of Illinois, 
would be in any particular hurry to enter into a business which 
would pay him only the small percentages which railroads are 
paying. Why should you make any difference between a rail- 
road shareholder and a farmer, a manufacturer, a wholesale 
dry goods man, a groceryman, a saloon keeper, or anyone 
engaged in any industry of any kind? They are all men, citi- 
zens and voters, and should be treated alike, and no excep- 
tional or special legislation should apply to any of them. 

As to the ability of the Chicago & Alton to stand a two- 
cent rate: I have already quoted from the report of the Inter- 
state Commerce Commission that the Chicago & Alton for 
some years has not been receiving per passenger per mile as 
much as the Interstate Commerce Commission report shows 
it costs to carry a passenger. The Chicago & Alton has the 
reputation of being the best local passenger railroad in the 
State of Illinois, having more large towns to serve, and there- 
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fore better earnings from passenger train service. Notwith- 
standing that, hardly one of our strictly local trains is at the 
present time paying the average cost of operation. For the year 
1896 the average cost of running our passenger trains was about 
70 cents per mile; for 1895 it was 74 cents per mile, and for 
1894 it was a little over 75 cents per mile. These figures are 
below the usual actual cost, because we did no work upon 
the road, or on cars or locomotives that could be avoided. We 
spent just as little money as was possible to keep the road in 
operation. In good times, under normal conditions, a fair 
average cost per mile for each passenger train would be at least 
85 cents per train mile. We have had prepared a statement of 
train earnings from February 16 to March 11, 1897, as follows: 

Trip 
No. Between — 

1 Chicago and East St. Louis. 

2 Chicago and East St. Louis . 
17 Springfield and Bloomington 
J 8 Springfield and Bloomington 

19 Bloomington and Girard. . . . 

20 Bloomington and Girard .... 

21 East St. Louis and Springfield 

22 East St. Louis and Springfield 

39 Alton and Jacksonville 

40 Alton and Jacksonville 

69 Roodhouse and Jacksonville. 

70 Roodhouse and Jacksonville. 
This statement shows that the majority of these trains earn 

considerably less than the average cost of operation, and they 
are trains which are carrying passengers at the highest rate per 
mile which we are now able to obtain under the law and against 
competition. The figures given are conclusive that not one of 
these trains could be operated on a basis of two cents per mile, 
and everv one of them would have to be withdrawn. 

A legal rate of two cents per mile involves an average rate 
of one and one-half or one and three-fourths cents per mile. 
I have already explained how through rates are made from 
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and to points east and west, and north and south of us, 
and that involves that we shall be unable to obtain two cents 
on business between our terminal points, v.liich in turn in- 
volves that wc shall have to grade our rates for many miles 
nearest to each terminal point to all other terminal points, and 
to several intermediate points. It also involves changes which 
the general public and the legislatures will hardly view with 
complacency. It will compel us to run fewer trains, and to em- 
ploy fewer men. We will have to dispense with great numbers 
of trainmen, trackmen, and shopmen, and it appears impos- 
sible to see how we can avoid making reductions in wages, and 
what will follow that you can foresee * quite as clearly as any 
other body 

Now about through business: If we were not in this 
through business we could not afford to run the number of 
trains which we now run. The Chicago & Alton has high 
repute as a local line, and without indorsing all that is said 
about that, I may admit that we have a good local business, 
but if we depended upon that alone we would probably be 
compelled to run only one train in each direction daily, instead 
of the ample facihties in the way of transportation which we 
now give. It is the throug'h business which enables us to main- 
tain our position, pay fair wages, afford good train service, and 
make some returns to owners of tha property. 

In every other business except railroad business the buyer 
and seller stand on common ground and have equal rights. It 
is only when the railroad comes into the market that the buyer 
claims to have the right to dictate terms to the seller. Why this 
should be so is one of those things "which no fellow has ever 
found out." So far as the Chicago & Alton is concerned, the 
buyer would have been just as well off to-day if he had been 
left to deal with the seller, instead of having been embarrassed 
by legislation. I am not aware of any reduction in passenger 
rates on the Chicago & Alton which has been brought about 
by legislation. It came about naturally in the way of business 
through competition. Our rates have been forced down by 
competition and by the necessities which constrained us to seek 
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to increase traffic, and not by legislation. This is not an argu- 
ment against legislation, but it is simply a statement of fact, 
and it shows how the natural course of business and of com- 
petition will bring about with the least friction a condition 
tolerably fair to the buyer, as well as to the seller; at any rate, 
not absolutely ruinous to the seller. 

If you decide on a two-cent rate for any set of lines in 
Illinois, you will at the same time force a two-cent rate on all 
other lines in Illinois and compel reductions which will be 
forced over more lines than those in Illinois, and will be more 
far-reaching than we can see at the present time. If any line 
in Illinois has a two-cent rate, all other lines will be compelled 
to meet it, as they cannot compete to common points at three 
cents per mile against a line charging only two cents per mile. 
The idea that strong lines can have a two-cent rate and weak 
lines can charge three cents or more is fallacious. The weak line 
charging a high rate cannot carry a single passenger against a 
strong line charging a lower rate. Under such conditions the 
weak line would be destroyed, and the strong line would be 
scarcely able to exist, even by reducing the number of its 
trains and its employes and cutting down wages. I do not 
believe, as some do, that such legislation would make the 
strong stronger and the weak weaker. I believe that it would 
literally destroy the weak, and would make the strong weak. 

I have had put in my hands a document entitled "Travel- 
ing Men's Views of the Two-cent Mileage Question." It is 
anonymous, and it is rather unusual to pay any attention lo 
anything that is anonymous, but I would like to say some- 
thing about it, because it is, in some respects, the most unique 
work of fiction which has appeared thfs season. The writer 
belongs to that large and increasing* class who rush in where 
angels fear to tread. I do not wish to say anything offensive. 
Still, as nobody owns it, and as it is nobody's child, I pre- 
sume that nobody will take offense. However, I will avoid, if 
I can, being unkind to this poor orphan whom nobody 
owns. I believe that the modest unknown author believes 
in what he says, although it is hard to believe that, and im- 
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possible to believe as he believes. It is rather shocking and 
depressing to read of his referring to "a turning towards pros- 
perity" as a reason why the railroads should be deprived of 
the slightest result of that prosperity. It is appalling to think 
of a human being who takes this view of business affairs, and 
who is so entirely devoid of any sense of fair play. How 
would he like it if* there were a turn in his affairs ^'towards 
prosperity" and that were made the reason that he was to be 
ruthlessly deprived of the results? But our eyes have not 
yet been gladdened with this "turning towards prosperity'* 
about which he writes. On the contrary, our revenue has 
been decreasing and continues to decrease. From January 
I this year, to date the decrease in passenger earnings aver- 
ages $1,200 per day. 

As to nominal rates, which some of the railroads with 
the best intentions and in a spirit of benevolence make to give 
a holiday once or twice a year to workmen and shopmen who 
can not afford to lose a day's wage, or to pay regular full 
rates, I have only to s^^y that if this gentleman will guarantee 
ten such trains a week as we carry at these rates, we will agree 
to abolish all our trains and run only ten trains per week at 
nominal rates, and we will then make more money than we 
are now doing, or than we have ever made in the history of 
the Chicago & Alton Railroad. But as any person of the 
most ordinary capacity, and of the most ordinary common 
sense can understand, while we can run perhaps five or ten 
such trains a year for the working classes and get sufficient 
patronage for them, it would be a complete failure if we 
attempted to run one such train once a week. That is not a 
theory. We have had it in practice. For months, at one 
time, we tried a one-dollar rate for 487 miles, and found that 
it did not increase the number of our passengers. 

Under favorable circumstances the gross earnings of a 
special low-rate train for the working class will bring in some- 
times about $5,000. That does not fall very far below the 
average daily passenger earnings of the road. When we 
know, as we do in such cases, exactly what accommodation 
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we have to provide, the arrangement is necessarily cheaper 
than when we provide regular trains, the requirements of 
which we have no means of knowing beforehand, and which 
may be half filled or quarter filled. The argument of this 
writer, respecting these low rates for the working classes, 
ignores altogether the fact that we have only two or three 
trains to provide in order to earn about $5,000; whereas ordi- 
narily we have seventy trains daily to provide in order to 
earn the same amount. I hardly need to press on your atten- 
tion the fact that seventy trains cost us a trifle more than two 
or three trains. It may, however, not be so easy to penetrate 
the dense intellect of the writer of this leaflet with the differ- 
ence between the cost of seventy trains and two or three 
trains. 

As to wages : It will be sufficient answer to him to quote 
from page 7 of the latest report (1895) of the Railroad and 
Warehouse Commission of this State. The Commission give 
the following as tlie average wages per day paid by railroads 
in Illinois: Office clerks, $2.07; station agents, $1.96; other 
station men, $1.56; enginemen, $3.40; firemen, $2.07; con- 
ductors, $2.91; other trainmen, $1.93; machinists, $2.26; car- 
penters, $1.98; shopmen, $1.73; section foremen, $1.70; other 
trackmen, $1.29; switchmen, flagmen, and watchmen, $1.77; 
telegraph operators and dispatchers, $1.63; employes account 
floating equipment, $1.55; other employes and laborers, 
$1.63. The last schedule of wages that the Chicago & 
Alton made with engineers was at the highest rate which we 
have ever paid, and was so high that some lines were unable 
to pay it, and were compelled to take the chances of a strike 
with disastrous consequences, both to the railways and to the 
men. The Chicago & Alton paid in wages to engineers in 
1896 $266,533.35, being an increase of $14,598.51 over wages 
paid to engineers in 1895. 

It is true that steel rails do not cost so much to-day as 
they cost at the time of the war and for some years thereafter, 
but we are paying quite as much for them to-day as we have 
paid for many years past. Then it is ignored by this writer, 
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who calmly shuts his eyes to the facts, that with our extended 
lines we are using at least twice the number of steel rails that 
we used twenty-five years ago, and consequently we are pay- 
ing very much more in the aggregate for steel rails than we 
paid then. It is a very small road indeed that can get along 
with less than $500,000 per annum for steel rails, ties, and 
other cost of maintenance of track. 

As to the price of engines: He appears to know all, and 
a great deal more about that than any railroad man. All that 
I know is that the average price of an engine of any use what- 
ever, and that we care to buy, is $10,000, and we are using to- 
day over twice as many engines as we used twenty-six years 
ago. We began 1871 with 108 engines; in 1896 we had in 
use 240 engines. This anonymous writer does not appear to 
have any conception that the purchase price of engines does 
not end the expense connected with them. He does not ap- 
pear to know or care to know, or to admit it if he does know, 
that engines are subject to accident, decay, etc., and we have 
to pay the doctors. Last year (1896) we paid $267,262.23 for 
repairs to engines. We have to keep engines alive after we 
buy them, and we have to pay to do that. It can hardly be 
necessary for me to go on with this. 

But why this crusade of traveling men? They do not 
pay fares; the wholesale houses which employ them pay their 
fares. They have no interest whatever in this question. They 
care no more for the people of Illinois having a two-cent rate 
than they care for the people of Timbuctoo having such a 
rate. They have some object in view which possibly you 
can understand easier than I can, but that object is not to get 
a two-cent rate; it is to achieve something else, and they are 
simply using the Legislature for a, whip to scourge the rail- 
roads into line for a purpose of their own and not to help the 
people of this State.* The wholesale houses which pay their 

*The following amendment was in the hands of a committee of travel- 
ing men who were present in the committee room for the purpose of pre- 
senting it to the committee, but it was temporarily withheld, doubtless 
because it would have served at that juncture as "confirmation strong as 
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fares are not behind them. They are not urging this bill. 
They care nothing whatever about it, and could not be in- 
duced to lift their little fingers to obtain its passage. 

Just before coming here I had another document handed 
me, entitled 'Tacts and Figures from the Standpoint of the 
Jobbers, Manufacturers, Commercial Travelers, and Grang- 
ers of Illinois.'' The writer adduces no authority for his rep- 
resenting so large a number of clients as he claims in his 
title, and we may therefore safely assume that if he represents 
anybody except himself, that he does not represent more 
than the Travelers' Protective Association, of which, in his 
title, he claims to be a "representative." At any rate, there 
appears to be nobody here in defense of this bill except travel- 
ing men. They initiated, and they alone continue, the agita- 
tion respecting it. 

This is a weary document, gentlemen, filled with half 
truths, which are more mischievous than untruths. It is 
chiefly devoted to proving that the railroads are responsible 
for having an average rate of two cents, instead of a legal rate 
of three cents. It assumes that the railroads would rather have 
two cents per mile than three cents. In that respect it is pecul- 
iarly humorous. We are no more responsible for our average 
rate of two cents than you are and have no riiore control over it 
than this writer has, or than you have. The geographical posi- 
tion of a railroad has somethingto do with the proportion which 
it obtains on through traffic. All roads to the same common 
point are not of the same length, and the long road has to ac- 
cept the same rate, or proportion of a through rate, to which 
the short line is entitled. It comes about in that way that 
the majority of railroads have to accept on through business 
very much less than the legal rate. It may be said that we 
should go out of the through business, but if we do that, we 
will be compelled to abolish three-fourths of the trains which 

holy writ" of the statement made above as to the real object traveling men 
have in view. It has since been presented: 

"Provided, that the above shall not affect any road in the State of 
Illinois which shall issue and sell i.ooomile books, unlimited, upon the 
payment of $20.00." 
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we are now running, and to discharge a small army of em- 
plo)^es, and that would not benefit anybody. We need the 
money which we receive from through business to enable us 
to maintain our present service. 

The writer objects to commutation rates. I need not 
occupy your time with a defense of commutation rates from 
and to the suburbs of great cities. Commuters number by 
hundreds of thousands; commercial travelers number by 
hundreds and are a mere fraction as compared with the im- 
mense multitude of commuters who will rise up in judgment 
against them on this question. The writer not only objects 
to commutation rates, but also to half rates for ministers, 
charity, nuns, and sisters of charity, and to reduced rates for 
annual and other large gatherings of Knights of Pythias, 
Knights Templar, Societies of Christian Endeavor, National 
Educational Association, Odd Fellows, etc. I have nothing 
to say to all this, except that it has been provided by State 
law and by Federal law that we can make these rates. It is 
for you to say if you are going to stand by these millions of 
commuters and others, including members of the societies I 
have named, or the fraction of traveling men who object, 
not because they wish a general two-cent rate, but because 
they wish to use this agitation selfishly to get something for 
themselves exclusively. They are an insignificant minority 
compared "with the millions of railway men, commuters, and 
members of societies, secret or other, against whom they 
wage selfish warfare for special legislation for themeslves. 
The writer insists that rates should be uniform and perma- 
nent. I am rather in favor of that myself, but unfortunately 
for me and for these traveling men, that question has been 
decided by a "bigger man" than I am, or than any traveHng 
man. The Supreme Court has decided that we can say to- 
day what our rates are, but that we will be in contempt of 
law and liable for the same if we agree to maintain these rates 
for any stated time. I am a law-abiding citizen, gentlemen, 
and when Congress or the Legislature of Illinois enact, or the 
Supreme Court decides, I submit. I leave it to traveling 
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men, or to anybody else who cares to do so, to traverse the 
decisions of the Supreme Court and fight the National Gov- 
ernment and State goverments. 

When railroad rates have been under consideration by 
disinterested, practical men familiar with the question and 
having a knowledge of railroad affairs, their decision has al- 
ways been in favor of the maintenance of rates. The Inter- 
state Commerce Commission and the boards of railroad com- 
missioners of the several State governments, when this ques- 
tion has been before them, have either let it severely alone or 
have reported in favor of leaving the rates undisturbed. On 
this your attention is requested to what the Railroad and 
Warehouse Commission of Illinois have to say on page 8 of 
their last report (1895). After giving particulars of railroad 
statistics, the Commission add: 

"A careful consideration of the above facts will convince 
one that the railway system of Illinois is in the main con- 
ducted with economy and great skill, and is of vast benefit to 
the citizens of the State, that it does not earn excessive divi- 
dends on the immense capital invested, and we can not con- 
ceive of anything which would be so disastrous to the people 
of the State as the destruction or impairment of the roads 
comprising this great system. Were such conditions brought 
about from any cause, the effect would be to prostrate, busi- 
ness, factories would be closed, and the wheels of industry 
would no longer revolve; land values and the prices of farm 
products would depreciate, and the chief business interests 
of the State would be bankrupted." 

Railroads, instead of being harassed, embarrassed, and 
oppressed, should be welcomed, encouraged, and protected. 
They have not committed any crime against the sovereign 
people. On the contrary, they have been chief agents in the 
development, progress, and prosperity of the country. Wher- 
ever they run, they have largely increased the value of every 
farm, and every city, town, and village lot. Almost beyond 
computation, they have cheapened transportation of every 
kind. Food is cheaper because of them. What were luxur- 
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ies, and inaccessible, or too costly years ago, are common 
food to-day, through the instrumentality of the railroads. 
They bring to every Illinois home the luxurious fruit and 
food of the South and West at prices within the reach of all. 
To the railroads you owe it that you are paying only two 
cents letter postage to-day, instead of twenty-five cents or 
more, as in days not very long gone by. They have made it 
possible to transmit with rapidity, certainty, and safety, the 
enormous quantities of newspapers and express packages for 
which, formerly there were no facilities fot transmission. 
Through them the farmer has access to markets that were be- 
foretime inaccessible to him. For him they have increased 
the value of every bushel of grain and every product of the 
soil. They have brought together and bound in one this 
country, which but for them might have hung together a 
little more loosely and dangerously, if even it had not had the 
misfortune to fall apart, which would have been the blackest 
fatality that has ever overtaken civilization. 

Gentlemen, I have talked at greater length than I in- 
tended, and I am afraid that I have tired you and detained 
you too long. I have to thank you for your forbearance and 
the courtesy and attention with which you have listened 
to me. 



The Railways of Illinois. 

BY DWIGHT C. MORGAN. 

In making some investigations intc railway rates and rail- 
way earnings in the State of Illinois, with especial reference to 
bills now j)ending in the State Legislature, I have prepared 
some diagrams which may be of interest to the readers of The 
Railway Age. These diagrams show in a graphical manner 
the railroad conditions in Illinois for the past 25 years, on the 
following items: 

1. Yearly increase in the mileage of Illinois roads. 

2. Population in Illinois per 100 square miles of territory. 

3. Population in Illinois per mile of railroad in operation. 

4. Gross earnings and income for all railroads in Illinois. 

5. Gross earnings and income per mile of railroad in Illi- 
nois. 

6. Operating expenses (exclusive of taxes and fixed 
charges). 

7. Maximum passenger rates allowed in Illinois Railroad 
and Warehouse Commissioners' schedules. 

8. Average passenger rates per mile in Illinois. 

9. Average freight revenue per ton per mile in Illinois. 
With an area of 56,000 square miles, the population of the 

State of Illinois, per 100 square miles of territory, has in- 
creased as shown in Table i as follows: 

1870 — Population per 100 square miles 4>530 

1880 — Population per 100 square miles 549^ 

1890 — Population per 100 square miles 6,832 

1896 — Population per 100 square miles (estimated) 7>792 

During this same period of time the liberal inducements 
held out to promoters to railway enterprises have resulted 
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in the granting of over 400 franchises for Hnes of road. Many 
of these proposed lines were never built, but enough were 
constructed to increase the length of roads from 4,635 miles 
in 1871 to 10,471 miles in 1895, averaging about 233 miles for 
each year. 

The growth in population, though rapid, has not been 
sufficient to maintain the same ratio between miles of railroad 
and population per mile of road, as shown by Table i and 
represented in figures as follows: 

1870 — Population per mile of road 569 

1880 — Population per mile of road 388 

1890 — Population per mile of road 376 

1896^-Population per mile of road (estimated) 416 

This table shows that to-day there are less people in Illi- 
nois per mile of railroad than there were in 1871. 

Comparing the earnings and income of Illinois railroads 
with th^ growth in population, it shows that, in general, the 
increased revenues of the roads has not been disproportionate 
to the increase in the population of the State. The extensive 
construction of railroads in Illinois, while largely instrumental 
in developing unsettled and unimproved portions of the State, 
has not enabled the creating of traffic and revenues in excess 
of that produced by the natural growth of the State, but has 
merely divided the gradually increasing business among a 
greater number of Railroad companies. 

It is impossible to estimate the value that the State has 
derived from the development of its avenues of commerce. 
The effect cannot be better expressed than it was in the early 
history of Illinois, when one of her great lawyers, in referring 
to the construction of railroads, said: "It will make the in- 
terior counties, cause them to settle, raise the values of their 
lands (which are intrinsically as good as any), and furnish the 
means of transportation to markets of which they are now 
destitute." 

The complete railway facilities furnished to nearly every 
community in the State, can be readily seen from the fact 
that to-day about 89 per cent, of all the lands in Illinois are 
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within 5 miles of a railway in actual operation, 8 per cent. 
between 5 and lo miles, 2' per cent, between lo and 15 miles 
and I per cent, between 15 and 30 miles. 

Railroads are creatures of law, they cannot be built unless 




the State delegates to its promoters the highest authority it 
possesses over property, the right of eminent domain. But 
in the transaction of their business, they are, as are many 
other important enterprises, subject to all of the natural con- 
ditions incident to the conducting of their affairs, and also 
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to those of a created or legislative nature. If, from any 
one of the many causes affecting the earnings of railways, 
they show fluctuations from year to year, it cannot be said 
that it is entirely due to the amount of volume of traffic car- 
ried upon their lines — to accept this as a basis would be to 
entirely ignore the fact that tariffs have not been uniformly 
maintained, though at no time have they exceeded the maxi- 
mum rates prescribed by law. 

For 25 years the variations in the gross earnings and 
income per mile can be readily seen from an examination 
of Table 2, in which the abnormal conditions incident to the 
Columbian Exposition are very plain, and yet they had ad- 
vanced but a trifle above the earnings per mile for 1872. It 
will be seen how closely the course of operating expenses has 
followed the course of earnings and income; from which it 
is apparent that when it has been necessary, certain econ- 
omies, without reduction in the general character of the 
service rendered to the public, and without affecting the wages 
of the employes, can be practiced temporarily but not per- 
manently. For example, the expenses of the maintenance of 
motive power, rolling stock, roadway, etc., may be reduced 
for a few months at a time, and often economies in these 
departments are practiced, but the ultimate result of such a 
policy has necessitated still greater expenditures in succeed- 
ing years in order to restore the general standard of main- 
tenance to its former condition. 

The important deduction, however, that is to be drawn 
from this table, is found in the great similarity in the course 
of operating expenses to that of gross earnings. While the 
relation of the one to the other would naturally produce sim- 
ilar courses, yet the very close relation shown in the table in- 
dicates the uniform pressure that has been felt by transpor- 
tation companies, and how immediately in touch with the 
business conditions have the managers of the railroads had to 
be in order to protect the properties they represent. Yet 
as watchful as this table indicates them to have been, com- 
paratively few roads have, escaped the courts and receiver- 
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ships. It cannot be said that the exercise of the authority 
of the State in fixing maximum rates has by itself produced 
the insolvency of any IlHnois railroad; but to the general 
law, which authorizes the unrestrained construction of rail- 
ways without regard to their public necessity, combined with 
excessive competition and low interstate rates, this pressure 
must be attributed. These things together have chiefly con- 
tributed to the failures and caused the low rate of interest 
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that the railways of the State have been able to earn on the 
cost of the properties. 

The question is raised whether with the very consider- 
able reduction in the value of products, materials, supplies, 
etc., and the increase in the volume of business done by the 
roads, there has been a corresponding and proportionate de- 
crease in the rates charged for the transportation of persons 
and property? 

It may be seen from Table 3 what change in passenger 
and freight rates has actually taken place since 1871. 
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In 1 87 1 the average revenue in Illinois for the transpor- 
tation of all classes of freight per ton per mile was 2.43 cents. 
In 1895 the average revenue was 1.23 cents. The average 
freight revenue in Illinois has therefore been reduced 49.4 per 
cent, since 1871. 

The year 1895, as compared with 1891, shows an increase 
in the revenue per ton per mile. This is not due so much to 
an appreciable increase in the rates actually charged, as to 
the character of the commodities carried during: the respect- 
ive years. The revenue per ton per mile was in a measur- 
able degree increased in 1895 by reason of the shipment of 
a smaller proportion of low-class and a larger proportion of 
high-class commodities. 

In 1 87 1 the passenger rates in effect in lUinois were from 
3i cents to 6 cents per mile, averaging for all roads about 
4.25 cents. In 1895 ^^e passenger rates were frorn i-J to 3 
cents per mile, averaging for all roads 2.26 cents per mile. 

Comparing the volume of passenger traffic, the average 
distance hauled and the average rates charged — as deduced 
from the sworn reports filed with the Commission — it shows 
that in 1871 the railroads of Illinois carried per mile only 
about one-third the number of passengers carried to-day, 
but that in the conduct of their business the average distance 
hauled was 50 per cent, further, and a comparison of the aver- 
age rates charged per mile shows a reduction since 187 1 of 
46.8 per cent. 

What reduction has taken place in the prices of commodi- 
ties? From the conipreh?nsive data compiled by the Com- 
mittee on Finance and submitted to the United States Senate 
in March, 1893, bearing upon wholesale prices, wages and 
transportation, in the United States at large, the report shows 
that, from 1873 to 1891, there was an 'average reduction in 
nine principal agricultural products, including meat, corn, 
wheat, cotton, oats, barley, rye, hemp, and tobacco, of 7.2 per 
cent., food 12.3 per cent., clothing 28.9 per cent. 

Two hundred and twenty-three other articles affecting the 
average consumer show a reduction of 17.5 per cent. Taking 
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these facts into consideration, and the average railroad rates 
in effect in Illinois to-day, and it is apparent that rates haye 
followed the general reduction in prices of commodities. 

During the same period of time the average wages paid 
for 543 occupations advanced 14.4 per cent. 

The low average rates in effect in Illinois to-day for the 
transportation of persons and property, as compared with 
1 87 1, show how prodigious have been the results to the peo- 
ple of the State, amounting in the aggregate to a saving of 
several hundred million dollars. 

As a general rule, it will be found that the lowest rates 
in effect in Illinois are upon lines having the largest traffic, 
but to apply the low rates charged on some lines, or by com- 
bining the rates charged on all the roads in the State, and 
accepting the average rate thus deduced for the maximum, 
would, to many of the companies, without doubt, result in 
their insolvency. 

For this reason, in the revisions that have been made 
in their schedules, the Railroad and Warehouse Commission- 
ers have not seen fit to establish for a maximum, rates as low 
as those in effect on some of the lines or as low as the aver- 
age for all the roads. In this, they have recognized the facts: 
first, that the amount of business done by the respective 
roads is not uniformly distributed; second, that competition 
has in some instances reduced charges disproportionately; 
and third, that the cost of the sersnce to the respective roads 
is not the same. In establishing reasonable maximum rates, 
to apply with justice, they must be sufficiently high to pro- 
vide for these varying conditions. 

If from any one of the natural causes affecting the earn- 
ings of railways they are decreased, the question arises, how 
do the companies adjust themselves to such conditions? The 
simple answer is — by reducing expenses. 

Natural causes affecting the earnings are generally not 
enduring in effect, though complete recovery is often slow, 
and through temporary economies, in the nature of those 
already referred to, relief is afforded until a return of favor- 
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able conditions. But when the State steps in, either by direct 
legislation or through its authorized agents having jurisdic- 
tion, and prescribes any considerable reduction in the maxi- 
mum freight or passenger rates, it at once changes the condi- 
tions, necessitating and compelling economies that must be 
permanent in effect. Expenses are then reduced (i) by lower- 
ing the character of the service rendered to the public; (2) 
by permitting dangerous conditions in roadway structures 
and equipment to arise and continue unremedied, and (3) by 
reducing the wages of employes. 

The people of the State of Illinois are to-day receiving 
better service than ever before; and so long as fair rates are 
permitted the public cannot be wrong in demanding good 
service, nor can it be wrong in demanding safe transporta- 
tion. And it is reasonable to assume that so long as fair 
rates are peniiitted to be charged, the wages of railroad em- 
ployes will not be affected differently and disproportionately 
to the wages paid for other occupations. 



An Argument on the Two-Cent Fare 

Bill.* 

LY W. C. BROWN. 

Mr. Chairman and Gentlemen: — I desire to preface my 
remarks this evening by acknowledging for myself and for 
the roads I have the honor to represent, the deep sense of 
obligation felt for the opportunity to be heard upon the impor- 
tant subject which is to be considered at this time. 

In the consideration and discussion of any subject upon 
which men differ, it is of prime importance that all prejudice 
be eliminated, and that each party to the discussion accord 
the other credit for sincerity, fairness and good faith. 

The statistics I shall submit have been selected from the 
best authorities available. The comparisons I shall make will 
be fair ones; .representing not that which is most favorable to 
the railroad side of the question, but in so far as I have been 
able to judge, representing only a fair average. 

The expressions of opinion which must of necessity enter 
into an argument of this nature to some extent, are made 
carefully and conscientiously and are based upon an experi- 
ence upon western railroads of something more than twenty- 
four years. 

While the question of the enactment of a law fixing two 
cents per mile as a maximum charge for the carrying of pas- 
sengers has for several years and in several States been the 
subject of discussion, no such law has been passed by any 
State, and if Missouri shall enact a law of this character at this 
session of her General Assembly, she will be a pioneer in this 
class of legislation. 

I am aware that the impression exists that such a law is 

*Though this address was made in 1893, it is iDcluded in this volume 
as containing figures and arguments of permanent value. — Ed. 
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effective in New York and in Michigan, and desire briefly to 
explain the foundation for this impression. 

The statutes of New York permit generally a rate of 
three cents per mile, but on many roads through the more 
sparsely settled portions of the State, a much higher rate is 
authorized. 

The only exception to the rate of three cents or higher, 
is the New York Central & Hudson River road, and this rate 
applies only to passengers on one part of the road, viz.: to that 
part of the road between Buffalo and Albany. 

The statutes limit the fare from any intermediate station 
to Albany, or from any intermediate station to Buffalo, or 
from any intermediate station to any other intermediate sta- 
tion between Buffalo and Albany, to two cents per mile. 

This rate does not apply from Buffalo station to Albany, 
or to anv station on the same road in the State of New York, 
beyond Albany. This rate was fixed something more than 
forty years ago, and was in consideration of the fact that the 
Consolidated road paralleled the Erie Canal, then a favorite 
State institution, from which the State received tolls on all 
freight traffic. 

The State saw in the competition of the railroad the cer- 
tain loss of this revenue, and sought to recoup this loss in 
this way. 

In addition to this feature, the State for some years after 
the completion and consolidation of the original lines which 
now compose the New York Central Sz Hudson River Rail- 
road, required that road to pay to the wStatc the same tolls on 
freight that were paid on freight carried on the canal. 

It has been claimed that Michigan has a general two-cent 
rate, and this claim is urged as an argument in favor of the 
enactment of a similar law in other States. 

This claim has but little more foundation in fact than the 
similar one touching the State of New York. 

Michigan has a graded law, passenger rates being fixed 
according to the earnings per mile of road for carrying pas- 
sengers. 
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If a railroad earns $3,000 per mile of road from pas- 
sengers, tlie rate must not exceed two cents per mile for 
each passenger. 

If the passenger earnings are less than $3,000, and 
more than $2,000, then the rate of fare must not exceed 
two and one-half cents per mile. On all roads earning less 
than $2,000 per mile, the rate is three cents per mile. 

These rates apply only to roads in the Lower Peninsula; 
roads in the Upper Peninsula are permitted to charge one-half 
cent per mile in excess of the rates named. 

In Missouri there is not a road that earns as much as 
$3,000 per mile of road on its passenger business. 

There are only four that earn as much as $2,000, and 
there are seven that earn less than $1,000 per mile. 

The Michigan law is unsound and unwise in principle. 

It puts a premium on bad management and shiftlessness, 
while it exacts a penalty for business energy, good judgment 
and enterprise. Instead of encouraging railroads to improve 
their service and build up and advance the material interest of 
the communities they serve, it discourages this spirit, and has 
a tendency to keep the best down to the level of mediocrity. 

Not only is it true that no State nn the Union has enacted 
a general two-cent fare bill, but it is also true that nowhere 
in any country where railroads have been built is there a gen- 
eral passenger rate as low as two cents per mile. In England 
the rates of fare are as follows per mile: First class, 4.23; 
second class, 3 cents; third class, 2.1 1. 

There are certain trains in England called Parliamentary 
trains (so called because the rate is fixed by Parliament) on 
which the fare is two cents per mile. 

These trains are equipped with cars without cushions, no 
closets, no water, and no heating of any kind. The accom- 
modations are no better than an ordinary box car supplied with 

benches. 

The rates of fare in France are 3.78, 2.84 and 2.08 for first, 
second and third class respectively. 

In Italy the rates are 3.47, 2.43 and 1.56. In Nether- 
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lands, 3.26, 2.61 and 1.63, while in Belgium the rates are 2.2,2, 
1.74 and 1. 16; but no citizen of Missouri or any other State 
in this country would put up with the accommodations of the 
lower class in foreign countries. 

The population to the square mile in Missouri is about 
thirty-nine. The population to the square mile in England 
is 541; of Belgium, 514; Netherlands, 350; Italy, 268, and of 
France, 1S7. 

Excepting England, no baggage is carried free, while in 
this country 150 pounds of baggage is carried free for each 
passenger. 

The question of the cost per mile of carrying passengers 
is an exceedingly complex one, which no railroad expert can 
answer with absolute correctness. The cost depends largely 
upon the average number of passengers carried on each train, 
but is governed to a great extent by circumstances and con- 
ditions. 

Serious accidents, involving loss of life and personal in- 
jury to passengers, may largely swell the expense of conduct- 
ing this branch of the service. 

Among other statistics prepared and submitted by the 
Interstate Commerce Commission in their report for the year 
ending June 30, 1890, pages 598 to 703 inclusive, will be found 
tables giving in connection with other information the cost, 
as nearly as it can be determined, of carrying each passenger 
per mile on the railroads of the United States. 

I have selected a number of roads, which from their loca- 
tion, character and volume of business, etc., seems to offer a 
fair basis for comparison. 

Chicago, St. Louis & Pittsburg 2.277 

Mobile & Ohio 2.943 

Cleveland, Cincinnati, Chicago & St. Louis 2.028 

Richmond &l Danville 2.068 

Illinois Central 2.006 

Atchison, Topeka & Santa Fe 2.710 

Burlington, Cedar Rapids & Northern 2.643 

Chicago, Burlington & Quincy 2.157 
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Chicago, Rock Island & Pacific 2.243 

Wabash 2.097 

St. Louis &L San Francisco 2.047 

Missouri, Kansas & Texas 2.218 

Missouri Pacific 2.246 

Louisville, Evansville & St. Louis 2. 114 

Louisville, New Albany & Chicago 2. 141 

Chicago, St. Paul, Minneapolis & Omaha 2.553 

Chicago, Milwaukee & St. Paul 2.058 

Hannibal & St. Joseph 2.093 

St. Louis, Keokuk & Northwestern 3.289 

Philadelphia & Eeading 2.21 1 

Chicago & Atlantic i .972 

Michigan Central 1-859 

Dunkirk, Allegheny &: Pittsburg 2.792 

Ohio & Mississippi 1.828 

Pittsburg, Cincinnati & St. Louis 2.102 

The figures given are, as stated, taken from the report of 
the Interstate Commerce Commission, the highest authority 
upon questions of this character, .and are the result of years of 
careful investigation by that commission. 

It would seem that these figures should settle the ques- 
tion. If any figures upon this question are entitled to weight 
and consideration at your hands, certainly these are. 

It cannot certainly be the intention or desire of the Legis- 
lature of this State to compel the railroads to transact their 
passenger business at a loss. It has been urged by advocates 
of this measure that the reduction in rates will result in largely 
increasing the passenger business of the railroads. 

That under the lower rate and on account of it enough 
more people will travel to compensate for the reduction in 
rates. 

In order to produce this result, the volume of passenger 
business must be increased 33 per cent. 

Do any of the gentlemen who have given this question 
the careful consideration its importance merits believe this 
result will obtain? 
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Will the farmer leave his work and take a trip on the rail- 
road simply because his fare will cost him two instead of 
three cents per mile? Will the mechanic leave his bench, or 
the merchant his store, to ride more frequently or for a longer 
distance, because the rate had been reduced as provided in 
this bill? 

The average distance traveled by each passenger carried 
on Missouri railroads in the year 1890 was 41.7 miles; the 
average amount paid by each passenger during the same year 
was $1.03. 

The saving to any citizen of Missouri by this bill will be 
so small that it is highly improbable that it will result in any 
increase in the volume of business whatever. TJie reply to the 
argument that the reduction in fare will result in largely in- 
creasing the business must be to a great extent simply an 
expression of opinion, and it is the opinion of those who, by 
reason of long experience and great familiarity with the busi- 
ness are best qualified to judge that it would have no such 
result. 

It is true that cheap rates temporarily stimulate business 
for a special train, or a single day, or a short period, and for 
the time influence people to travel more. The fact should not 
be lost sight of, however, that almost invariably the low rate 
has coupled with it some special attraction which serves to 
induce people to make a trip which the reduced fare of itself 
would not do. If the rates were continuous, and no special 
attraction offered, the business would soon drop to its normal 
volume. 

The enactment of the law in Michigan resulted in three 
roads reducing their fare to two cents. On each of these roads 
the result was a loss in passenger earnings. On one road the 
number of passengers carried was increased 6 per cent., but 
the passenger earnings showed a decrease of 12 per cent. 

In Wisconsin, when the Potter law was enacted and rates 
reduced one cent per mile, the result was watched closely. It 
was found that no perceptible increase in passenger travel 
resulted — the reduction of rates had but one effect — that of 
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reducing the revenue of the roads without increasing the 
volume of business at all. 

If it were probable that the reduction proposed would 
result in increasing the passenger revenue of the roads, it 
would be made voluntarily, but all experience proves the 
theorv to be fallacious. 

During the year 1891 the number of passengers carried 
per mile of road in New England was 16,197. In New York, 
New Jersey, Pennsylvania, Delaware and Maryland the pas- 
sengers per mile of road were 11,200. In Ohio, Indiana, 
Michigan, Illinois and Wisconsin the passengers per mile of 
road were 2,060. During the same year the passengers car- 
ried per mile of road in Missouri were 1,342. 

Can there be any stronger argument presented against 
this bill than the fact that it will, if it shall become a law, compel 
the railroads of Missouri to carry passengers at a less rate than 
obtains in States where the volume of business is from 100 to 
1,500 per cent, greater than in our own State? The Railroad 
Commission of Michigan, speaking of the graded fare in that 
State which has been referred to, says: 

"Should the courts finally afifirm the constitutionality of 
the law, its enforcement may have the effect expected by its 
framers, and result in a general reduction of passenger fares 
to two cents per mile on all the principal lines. in the State. 

**What the effect of such an outcome would be on the 
financial condition of the companies is problematical. 

"While it is not impossible that the older and stronger 
companies might, without serious impairment of income, be 
limited to a two-cent rate, it can scarcely be doubted that 
such a reduction would work great hardships upon the newer 
and local lines, and reduce their earnings to a sum insufficient 
to pay fixed charges, and, in some cases, perhaps, even run- 
ning expenses. In my judgment it is of the highest impor- 
tance that, in legislation upon this subject, the efficient main- 
tenance of the property should not be lost sight of. Any 
policy that would compel the companies to permit their plants 
to retrograde from their present desirable condition would be 
a mistaken one. 
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"Our people are as much interested in having safe and 
speedy transportation as they are in having it cheap." 

The number of passengers carried per mile of road in 
Michigan is 2,060, as compared with 1,342 in Missouri. 

The Railroad Commissioner of^hio, in his report for 
1890, referring to proposed legislation reducing passenger 
fare to two cents per mile, says: 

"A careful examination of the sworn reports of the various 
companies conclusively shows that the reads, esprcially in the 
southern portion of the State, run their passenger trains at a 
loss, even under the present rate, while other roads, where 
traffic is more extensive, can and do carry their passengers at 
a rate lower than the statute permits. No general reduction 
could be made that would be equitable and just to all roads." 

A committee appointed by the Senate of Ohio to investi- 
gate this subject, said in their report: 

"Your committee are of the opinion that the information 
before us, obtained from numerous roads, under different cir- 
cumstances with experience of many years, and from testi- 
mony of practical railroad managers and employes, from a 
careful investigation of the business of the different roads, as 
shown by their sworn reports, and taking into consideration 
the cost of maintaining the roads in all their departments, with 
the requirements of the traveling public for the best equip- 
ment, fast time, immunity from accidents, close connections 
and consequent competition for business, warrants the recom- 
mendation that a uniform reduction of rate of fare to two 
cents per mile would not be just and equitable." 

The railroads of Ohio carried in the year 1891 2,132 pas- 
sengers per mile of road, while the railroads of Missouri car- 
ried but 1,342. These expressions of opinion are conclusions 
reached by public officers bound by official oaths, surrounded 
by facts and after having made careful investigation of the 
question under consideration. 

These conclusions are in line with the result of similar 
investigations made in many States, and it seems to me that 
a fair and impartial investigation of the subject, an earnest. 
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conscientious searching for the truth can produce no other 
result. 

This measure proposes to fix the maximum passenger 
rate in Missouri at a lower rate than obtains generally in any 
other State in the Union, or in any country in the world. 

It is true the New York Central &: Hudson River Railroad 
between Buffalo and Albany is required to carry passengers 
at a statutory rate of two cents per mile. 

The population to the square mile of the counties through 
which the New York Central & Hudson River Railroad runs, 
by the census of 1890, was 267; the population to the square 
mile of Missouri was a fraction less than 39. 

The number of passengers carried per annum per mile 
of road by the New York Central was 9,564. The number 
carried by Missouri roads for the same period was 1,342. 

The New York Central is a trunk line with four great 
trunk line roads extending from the city of Chicago to the 
city of Buffalo, each contributing to the immense volume of 
passenger business the former road enjoys. 

The volume of passenger traffic of the New York Central 
is more than seven times greater than is enjoyed by the rail- 
roads of Missouri. The road has four tracks, is practically a 
water-level line, and can do its business at a minimized cost. 

Manifestly a rate which might be remunerative to that 
road with its vast business might, and unquestionably would, 
be a ruinously low rate for the railroads of Missouri with their 
lighter traffic and traversing as they do a comparatively 
sparsely settled country. 

I have called your attention to statistics taken from the 
last report of the Interstate Commerce Cornmission. 

These statistics are valuable and interesting because they 
are the result of careful investigations made by officers repre- 
senting the Government, and they are at once the highest and 
only authority to which we can refer touching the great ques- 
tion of railroad transportation. . 

I desire briefly to refer to one more quotation from this 
report. 
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On page 71 will be found a table giving for every railroad 
in the United States the follov^ing information: First, the 
revenue per passenger per mile; second, the average cost of 
carrying each passenger per mile; third, the difference be- 
tween revenue received and cost per passenger per mile; fourth, 
the revenue per train mile from passenger trains; fifth, the 
average cost of running a passenger train per mile; sixth, the 
difference between the revenue received and the cost per train 
mile of running a passenger train. 

For convenience sake, the railroads of the country are 
divided by the Commission into territorial groups. These 
divisions are based upon density of population, topography 
of the country, amount and character of competition, etc. 

That part of the State of Missouri which lies north of the 
Missouri River is in group six, which also includes the States 
of Illinois, Wisconsin, Iowa, Minnesota and that portion of 
the Dakotas lying east of the Missouri River. The portion of 
Missouri which lies south of the river, with the States of Kan- 
sas, Arkansas, Indian Territory, Colorado and Oklahoma, 
comprise group number eight. 

On all the railroads included in group number six the 
average revenue per passenger per mile is 2.226; the average 
cost of carrying each passenger per mile is 2.071 cents, the 
difference between revenue and cost being .155 of one cent 
per mile. 

The revenue per train mile, which includes revenue from 
express, mail, news companies, etc., is 96.223; the cost per 
train mile, 72.886; the difference between the revenue and cost, 

23.337. 

On the roads in group eight, which includes all of Mis- 
souri south of the Missouri River, the figures are as follows : 

Average revenue per passenger per mile, 2.268; average 
cost per passenger per mile, 2.294; difference between revenu? 
and cost per passenger per mile, .026 net loss. 

Revenue per train mile, 98.910; average cost of running 
passenger train per train mile, 80.466; difference between 
revenue and cost per passenger train mile, 18.44/1. 



218 YEAR BOOK OF RAILWAY LITERATURE. 

It will be seen that while in some States included in 
groups six and eight no maximum rate is fixed, and in no 
State is it less than three cents a mile. The average rate col- 
lected is as follows: 

On roads included in group six, 2.226, and on roads 
comprised in group eight, 2.268. This is due to the fact that 
mileage books good for 1,000 or 2,000 miles sold "at from 
two to two and one-half cents per mile, and commutation 
and excursion tickets sold at from one and one-half to two 
and one-half cents form a considerable part of the annual 
ticket sales of a railroad. 

The fact that some tickets are sold at such reduced rates 
may suggest the inquiry. Why is it done, and whether or not 
it is a legitimate transaction? Why do railroads charge three 
cents to some and a less rate to others? The reduced rates are 
always (while they exist) open to all. The sale of mileage 
books is open to any person whose business or pleasure re- 
quires sufficient travel on the railroad to justify the invest-" 
ment of the necessary amount in a mileage book. 

The sale of this class of transportation is the application 
of the wholesale principle to the passenger traffic of the rail- 
road. 

In all ages and among all people since barter and trade 
begun this principle has been recognized. 

It has the sanction of the highest legislative and judicial 
authority in this and in all other countries as applied to rail- 
way passenger traffic. 

It will be observed from the figures submitted that the 
revenue per passenger per mile received by railroads in group 
number six exceeds the cost of performing the service by the 
slender margin of .155 of one cent per mile, while the roads 
included in class eight receive from each passenger per mile 
.026 of one cent less than the cost of the transaction. Were 
it not for the revenue received for carrying express and mail 
the passenger business would have to be done at a net loss, 
discontinued or the average earnings per mile increased by 
increasing the rate. 
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These facts furnished by the Interstate Commerce Com- 
mission, collected, verified and compiled by officers of the 
Government, speak more eloquently and more forcibly than 
it is possible for any man to speak, and they form the strongest 
possible argument against the proposed measure. 

While it is a fact that the passenger earnings on many 
roads in Missouri do not in and of themselves pay the cost 
of running the trains, it is also true that on many branch 
roads trains are run where the entire revenue from all sources 
is not sufficient to pay the cost of running the train. 

These trains are run purely as an accommodation to the 
people who reside in the villages located along these branches, 
and the deficit is made up from some other branch of the 
service. 

If this bill still further reducing our revenues from these 
trains shall become a law, it will make the burden heavier than 
can be borne, and the result w^ill be a discontinuance of many 
such trains. 

The desire expressed by our patrons more frequently 
than any other is for additional trains, faster trains and better 
service rather than cheap rates. 

On account of better railroad facilities the morning dailies 
published in Chicago reach points on the Hannibal & St 
Joseph Railroad in Missouri several hours ahead of the great 
dailies published in St. Louis. 

Negotiations are now in progress looking to the inaugu- 
ration of a fast mail service from St. Louis on the St. Louis, 
Keokuk & Northwestern Railroad, which will not only put the 
St. Louis papers on parity with those published in Chicago, 
but will deliver the ''Republic" and "Globe-Democrat" to 
points in Southern Iowa considerably in advance of their 
Chicago competitors. 

The revenue which this train will receive from handling 
the mail will fall far short of paying its running exj>enses. 
Fully one-half the revenue which this much needed train must 
earn if it is put on and maintained must come from passenger 
earnings. 
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The present cost of handling passengers on the St. Louis, 
Keokuk & Northwestern Railroad is a fraction more than 
three cents per mile. 

If this bill should become a law it will not only stop all 
negotiations for additional trains, but will compel the discon- 
tinuance of trains now running on that road. 

In point of physical condition and equipment Missouri 
railroads are far below the standard of excellence to be hoped 
for and to which they must attain in order to be first-class 
railroads. To bring these roads to their present condition has 
required the most careful management and most economical 
operation possible. 

Permanent improvements which add to the value of the 
properties are dependent upon the earnings of the roads. 

To impair the earning capacity of the railroads means 
the impairment of their physical condition and a reduction in 
the character of the sendee. 

In the palmy days of the Roman Empire it was said that 
"all roads lead to Rome,'' and it may be said to-day that all 
Missouri railroads lead to the great city of St. Louis, of which 
every citizen of the State is justly proud. The marvelous 
growth of St. Louis during the past five years is but the reflec- 
tion of a similar growth and development throughout the 
State. 

The railroads centering at St. Louis are making a united 
and vigorous effort to make that city a great gateway through 
which the tide of trans-continental travel may flow as freely 
as it has for years through the city of Chicago. 

In the advantages which will inure from this, the entire 
State will share. 

Every passenger who passes througlvthe State will be a 
witness wherever he goes to the wonderful natural advantages 
offered by Missouri to home-seekers from the Eastern States. 

The cities of Kansas City and St. Joseph, located as they 
are on the western border of the State, will share in abundant 
measure in these benefits, for the tide of travel which flows in 
at St. Louis will pass out through these two cities. 
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In order to accomplish this result, the railways of Missouri 
which form links in the great trans-continental thoroughfares 
must be in shape to offer as good facilities and as attractive 
service as is offered by the northern lines. 

Can we hope to be in position to do this if you gentlemen 
shall recommend and the General Assembly shall pass a law 
which will still further deplete our revenues? 

Can you afford — can the State of Missouri afford — to 
place her railroads at this disadvantage as compared with com- 
peting roads in other States? 

My argument thus far has been as a representative of a 
railroad, and while I am aware tTiat I could not, if I would, 
disassociate myself entirely from that connection, I beg your 
indulgence for a few moments while I attempt to consider 
this proposition as a citizen of Missouri, interested with you 
in the growth and prosperity of the State. 

Sharing with you in full measure your filial affection for 
her, your pride in her past, and that greater measure of hopeful 
anticipation which we have the right to cherish for her future, 
T ask you to remember that in twelve counties of our State the 
whistle of the locomotive (which is always and everywhere a 
harbinger of development and prosperity) has never been 
heard. Eight other counties have railroads just skirting their 
borders, affording meager and inadequate transportation facil- 
ities. 

Missouri has natural advantages which will not only 
make her the peer of her sister States, but which will when 
fully developed make her a queen in that empire of States 
which forms the magnificent valley of the Mississippi and 
IMissouri Rivers. 

It is not enough that our hills and valleys are as fertile 
and productive as the richest of the great agricultural States 
of the West. It will not suffice that almost the entire State is 
underlaid with a wealth of coal and mineral which would insure 
the prosperity of the commonwealth had she no other re- 
sources. We must have capital to develop the latent wealth pf 
field and mine. 

(15) 
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The counties now without railroads must have transpor- 
tation facilities. Existing railroads must not be permitted 
to retrograde, but must be brought up to a higher standard 
of excellence. 

In order to attract more capital to Missouri, is it not 
essential that we deal fairly and justly with the capital already 
invested in the State? 

The railroads of the State are at the same time the serv- 
ants and the wards of the State. The State has a right to con- 
trol and direct their management within her borders. 

As representatives of the State the revenue-earning 
capacity of these roads is largely in your hands. 

In justice to the vast interests involved this power should 
be exercised carefully, conservatively and wisely. 

Hasty action may work irreparable injury to the rail- 
roads of the State, and no serious injury can come to them 
without corresponding injury to the varied interests of the 
State at large. 

The right to regulate and control should carry with it the 
duty in all right and legitimate ways to protect the interests 
which the State controls. 

One more thought and I am done. I have said to you 
that in order to maintain the railroads and to meet current 
obligations it has been necessary to resort to every possible 
economy. 

I know that some of the measures of retrenchment have 
been, carried beyond the line where true economy ends and 
false economy begins. 

To continue them for a long period would result in seri- 
ously impairing the character and crippling the efficiency of 
some of the best railroads in the State. 

If an arbitrary reduction in revenue is made by legislative 
action, it will, in my opinion, leave the road no alternative 
than to make a corresponding reduction in expenses by reduc- 
ing the wages of employes. 

This is, and should be, the last resort, but I say to you 
candidly that I do not know how the reduction in earnings 
could be met in any other way. 



TWO-CENT FARES— BROWN. '223 

The nearly 30,000 employes of railroads in Missouri have 
a vital interest in this matter, and in the name of this silent 
and humble, but eminently worthy, constituency, I ask you 
to consider this important subject in all its bearings. 

In conclusion, I beg you to weigh carefully and impar- 
tially all the evidence. 

Remember that the railroads are an important and an 
inseparable part of the wealth of Missouri. 

Believe me when I say to you that the railroads of our 
State are working as zealously and as intelligently through 
various agencies for the development and permanent pros- 
perity of the State as any citizen or association of citizens in 
the State. 

If you believe this, will you not concede that the rail- 
roads, as citizens, are entitled to the same measure of consid- 
eration, the same measure of protection, at your hands that 
you would expect for yourselves and your interests, and that 
you would accord any other citizen, or any other important 
interest? 



Passenger Fares in Iowa. 

I. 

Odebolt, Iowa, Jan. 14, 1897. — To the Honorable Board 
of Railroad Commissioners, Des Moines, Iowa. Gentlemen: — 
I am interested with many others in the present discussion of 
a reduction of passenger fares in Iowa to two cents per mile 
and am anxious to obtain more information on the subject. 

I would like to know what the average rate of fare now is 
in Iowa; what it costs the railroads to carry a passenger a 
mile ; how we are to ascertain what would be fair to both sides 
and what the opinion of the commissioners is concerning the 
question. 

Any information which you can furnish me on the sub- 
ject will be heartily appreciated. 

Yours respectfully, 

W. W. Field, 
President State Agricultural Society. 

II. 

W. W. Field, Esq., President Iowa State Agricultural 
Society, Odebolt, Iowa. — Dear Sir: — Your favor of the 14th 
ult. is received, and I am directed to say in reply tliat the 
questions suggested by you have recently been considered 
by the Board of Railroad and Warehouse Commissioners of 
the State of Illinois in response to an inquiry made by the 
State Grange of that State and their conclusion just an- 
nounced is to the effect that it "would be unwise, unwarranted 
and unjust to the railroad interests of the State to comply 
with this request." In their report they say: 

"Some of the great trunk lines in Illinois might be able 
to stand such a reduction, yet the smaller roads and those 
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which do almost wholly a local business, and which are now 
and have been for the last two years struggling for existence, 
would be fliost seriously affected by it. Such action on our 
part would simply increase the heavy burdens under which 
they are staggering now. It is a well-known fact to those 
who have taken the trouble to investigate the amount of pas- 
senger business done by the railroads in Illinois during the 
last two years that there has been a large decrease in the 
number of passengers carried. This is due, in our judg- 
ment, not to the amount charged for such service, but to the 
general depression in all lines of business, the low prices of 
farm products and the unsettled financial conditions which 
have had their effect on the passenger as well as on the 
freight business. 

This question was before us when we revised the freight 
schedule in 1895 and the whole question was thoroughly con- 
sidered. We did not think then, and neither do we feel now, 
that in justice to both the public and the railroads this re- 
duction should be made at this time. If the country was 
prosperous our conclusions might be different. The statis- 
tics in our office show that for the past three years, 1894, 1895 
and 1896, the average amount charged by the railroads per 
passenger per mile is a fraction above 2 cents, although the 
maximum allowed them was 3 cents. 

"For the reasons above stated we do not feel that this 
reduction should be made by us at this time. We are also 
asked to recommend this reduction to the Legislature. In 
view of our conclusion we do not feel that it would be con- 
sistent for us to do so; however, the Legislature has the 
power to regulate the maximum rate which can be charged 
for passenger service, and we leave the matter to their wis- 
dom." 

The matters suggested by you on account of their great 
and general importance, have received our long and careful 
consideration, and unless the question were presented in a 
more formal manner we doubt the propriety of our express- 
ing our own opinion with the freedom which characterized 
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the statements made by the IlHnois board. We will state 
some of the more salient facts and these will aid you to reach 
your own conclusions in the matter. * 

From the statistics given in the report of this commis- 
sion for the year 1895, it appears that the average amount 
received by the railroads doing business in Iowa for carrying 
one passenger one mile during the year ending June 30, 1895, 
was 2.2J cents. 

The returns from which these results are obtained do not 
include any passengers carried free. The large number of 
passengers who travel upon reductions of rates as permitted 
by our statutes, ministers of the gospel, organizations of our 
military, excursions on holidays, special rates to the meetings 
of the many organizations in which our citizens at one time 
or another take part. State and County fairs, etc., are factors 
that reduce the average fare to the amount above stated. It 
is obvious therefore that the average must always be lower 
than the rate fixed by law. The character of the business 
renders it impossible to make any rate that will be absolutely 
uniform. 

The most complete statistics bearing on the cost of car- 
rying one passenger one mile are those of the Interstate Com- 
merce Commission. It has not given these since 1893. In 
tabulating its statistics it divides the railroads of the country 
into groups. Group VI embraces the railroads in Iowa, Illi- 
nois, Wisconsin, Minnesota and parts of North and South 
Dakota, Northern Missouri and Northern Michigan. 

For the year ending June 30, 1892, the average cost of 
carrying one passenger one mile, to the railroads comprising 
Group VI, as given by the Interstate Commerce Commission, 
was 2.08 cents; for the year ending June 30, 1893, as given by 
the same authority, it was 2.023 cents. 

The Iowa report for 1895 shows only ten roads which re- 
turned the average cost of carrying one passenger one mile. 
The average cost to those ten companies was 2.14 cents. The 
result is less reliable than if it were founded upon return made 
by all of the roads, which would probably materially increase it. 
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The reports of the Interstate Commerce Commission already 
referred to indicate this, as the cost would naturally be 
greater in Iowa than in most of the territory embraced in 
Group VI. 

In arriving at the cost of carrying one passenger one 
mile, as above given, nothing is charged on account of the 
expense of the railroads for interest, rents, taxes and mis- 
cellaneous fixed charges and, of course, nothing for dividends 
on stock. The passenger traffic should, of course, bear its 
proportion of these expenses, which constitute part of the 
cost of doing the business. For the year ending June 30, 
1893, in Group VI, these fixed charges amounted to $74,535,- 
564. Under the rule of apportionment adopted by the Inter- 
state Commerce Commission, $23,687,402 of this expense 
should be charged to passenger traffic, which would make the 
entire cost in accordance with their figures of carrying one 
passenger one mile in this group of railroads 2.971 cents. It 
would be proper to offset against this the earnings on ac- 
count of mail, express and excess baggage, which are carried 
by passenger trains. These earnings for Group VI for the 
year ending June 30, 1893, amounted to $11,829,865, so that 
from the statistics compiled by the Interstate Commerce 
Commission it appears that to charge the passenger business 
of the railroads with its proportionate share of fixed charges, 
not including anything, however, on account of dividends 
and crediting it with mail and express earnings, would give 
us as the actual cost 2.57 cents. 

The statement of the Illinois commission that there has 
been a general reduction of passenger business is undoubt- 
edly confirmed by the statistics. For the whole United 
States the number of passengers carried one mile for each 
mile of railroad in 1890 was 75,751; in 1895 it was 68,572. 
Though the number of passengers carried was less, the pas- 
senger car mileage was greater in 1895 than in 1890, which, 
of course, increased the cost per passenger. In 1890 the total 
number of miles run by passenger trains in the United States 
was 285,575,804; in 1895 it was 3i7>56S>6i5. 
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In 1895 the revenues from passenger service in the United 
States decreased $33,103,378 as compared with 1894, though 
the figures for 1895 include 2,055.29 miles of road more than 
those for 1894. The total passenger earnings of the railroads 
in Group VI for 1894 were $55,313,007; in 1895 they were 
$43,715,287. The figures for 1895 cover 350.25 miles of line 
more than those of 1894. 

The foregoing statements which are based upon the most 
accurate statistics attainable at this time would indicate: 

First — That at the present time the average fare charged 
in Iowa is not above the actual cost of transporting the pas- 
sengers. 

Second — ^That within the last three or four years pas- 
senger earnings have decreased without a corresponding de- 
crease in the cost of doing the business. 

Some of the considerations tending to throw light upon 
this subject are the rates of fare elsewhere; the densitv of 
population ; the earnings per mile of road derived from the pas- 
senger service and whether a decrease in the rates would in- 
crease traffic so as to render it practicable to perform the de- 
sired service at the decreased rate. 

So far no State within the knowledge of this board has 
ever enacted a general two-cent fare law. In New York, be- 
tween Buffalo and Albany, the New York Central & Hud- 
son River Railroad is limited in the fare which it can charge 
from any intermediate station to Albany or from any inter- 
mediate station to any other intermediate station between 
Buffalo and Albany to two cents per mile. This rate does 
not apply from Buffalo to Albany or from Albany to Buffalo 
or from either of these points to any station on that road be- 
yond the other. It was fixed more than forty years ago for 
the protection of the Erie canal, then a favorite State institu- 
tion which the road paralleled. 

Michigan has a law grading the rate in proportion to the 
passenger earnings. If the passenger earnings amount to 
$3,000 per year per mile of road the rate must not exceed two 
cents. If the business exceeds $2,000 per mile and is less 
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than $3,cxx) the rate must not exceed two and one-half cents; 
and on all roads earning less than $2,000 per mile the rate is 
three cents per mile. The rates apply to the roads in the 
Lower Peninsula; in the Upper Peninsula the roads are al- 
lowed to charge one-half cent per mile above these rates. 

These are the only cases in the United States, so far as 
this commission is advised, at which a less rate than three 
cents per mile is fixed by law. 

Unless changes have recently been made that have not 
come to the notice of the commission the following are the 
rates prevailing in the countries named: 

ENGLAND. 

First class 4.2 cents 

Second class ', 3.2 cents 

Third class 2.0 cents 

FRANCE. 

First class 4.0 cents 

Second class 3.0 cents 

Third class . . . , 2.0 cents 

ITALY. 

First class 3.6 cents 

Second class 2.6 cents 

Third class 1.8 cents 

HOLLAND. 

First class 3.2 cents 

Second class 2.6 cents 

Third class 1.6 cents 

BELGIUM. 

First class 2.4 cents 

Second class 1.8 cents 

Third class 1.2 cents 

Except in England no baggage is carried free and the 
accommodations in the smaller foreign countries are in every 
respect much inferior to those furnished in America. Often 
in foreign countries excursion rates are made higher than the 
regular rates on account of the additional risk and expense. 

The density of the population also affects the volume of 
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passenger traffic. Where the population is dense there will, 
as a matter of course, be more travel than in more sparsely 
settled districts. In Iowa the population per square mile is 
about 38, in England 541, Belgium 514, Holland 350, Italy 
268, France 187, New York 139, Ohio 99, New England 83, 
Illinois 75, Missouri 43, Wisconsin 34, Nebraska 15, Kansas 
19, South Dakota 5. 

The populaiton per mile of railroad in Iowa is about 247, 
in Illinois it is about 395, New York 813, New England 719, 
Missouri 447, Wisconsin 306, Nebraska 209, Kansas 108, 
South Dakota 129. These figures are computed from the 
advance sheets of the last report of the Interstate Commerce 
Commission. 

The average passenger earnings per* mile, as shown by 
the last reports to this commission, of the roads operating in 
Iowa are $990. The Kansas report for 1895, $844; in the 
Illinois report for 1895 they are $1,582, and as shown by the 
report to the Interstate Commerce Commission they are 
$4,422 in New England, $4,513 in New York, and $1,951 in 
Ohio. 

It appears from the reports of this commission for 1895 
that the average distance traveled by each passenger over the 
Iowa roads during the current year was 31.12 miles; the aver- 
age fare therefore paid by each passenger was 70.64 cents. 
If the fare was 2 cents a mile the average passenger would 
save 8.4 cents. Whether and to what extent this difiference 
would induce people to travel more than they do now on ac- 
count of business necessity or pleasure, you can determine 
for yourself. 

In Michigan three roads reduced their fare to 2 cents, 
resulting in each case in a loss of passenger earnings. In 
Wisconsin when a law was passed decreasing the rate of fare 
one cent per mile there appeared no perceptible increase in 
passenger traffic. 

Other matters worthy of consideration in this connec- 
tion are, the present efficiency of the passenger service, what 
effect, if any, a decrease in passenger earnings would have 
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Upon the passenger service generally, and especially upon the 
number and character of the local trains. 

It is also well to bear in mind that the local and branch 
lines in Iowa constitute a large portion of the railway mileage, 
and that much of the passenger business on such lines is done 
at a loss at the present rate. 

It is also evident that as yet the Iowa railroads have not 

> 

been brought up to a proper physical condition. With scarce 
an exception every line in the State demands large expendi- 
tures, and some of them in the very near future, for ballast, 
ties, new steel, changes in grades, double tracks and addi- 
tional equipment, and in this condition of things we are not 
alone. The same needs exist in a greater degree in nearly 
every State adjoining us in order to bring the roads to that 
condition rightly required by the public needs. 

The commission has thus answered you at considerable 
length and what we have said, together with those things 
suggested by it and statistics furnished in the way of an in- 
vestigation upon your own part, quite fully answers your in- 
quiries. 

The present discussion of this matter, its importance to 

the public generally, the interests involved and your high 
character as the representative of the varied and vast interests 
of our State, as president of the State Agricultural Society, 
has induced the commission to reply at this great length. 

The board will be glad to render you any assistance re- 
quired in your further investigation of the subject. 

For the commission: Very respectfully, 

W. W. AiNSWORTH, 

Secretary Railroad Commission. 



The Railways of Georgia. 

BY FRANK WELDON. 

I— RAILWAY RATES KEEP ON FALLING. 

This is destined to be a year of great import to American 
railways. 

Only three months have passed and they have had per- 
emptory orders to reduce rates; heaven's floods and a deluge 
of hostile legislation to contend with; a court decision which 
went through them like a cyclone in tall timber, and now they 
are confronted with poor business and failing revenue. 

When a merchant's trade declines he tries to reduce the 
price of his goods to tempt purchasers. If he cannot buy any 
cheaper or cut his store expenses, he looks about him 'for lower 
railroad rates. When business is brisk, the middleman does 
not worry about his own operating expenses or about the rail- 
way tolls. He simply buys for as little as possible and sells his 
merchandise at a figure which will give him a reasonable return 
on his investment, say lo to 20 per cent., and is content. But 
if the farmers have a poor crop, or the miners strike and the 
output is small, or if confidence is shaken in the financial situa- 
tion, trade drops off and then the manufacturer and the middle- 
man begin to figure on how to get railroad rates reduced. 

It is a notable fact that the consumer rarely appears in this 
role, either before traffic officials or State or interstate commis- 
sions having jurisdiction over the transportation lines and 
their charges. The manufacturer of fertilizers, the lumberman, 
the cotton merchant, the naval stores factor, the coal dealer, 
are the applicants invariably, but seldom do we hear of the 
consumer. And yet the consumer always pays the freight in 
the end. 

232 
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What are the principal sources of freight? There is a 
general impression that the farmer furnishes the bulk of the 
railway traffic of this country, but this is a great mistake. 

The mines lead in the amount of freight carried by rail- 
roads. Here in the South the mines furnish more business 
than the farms and mills combined. On the Southern Rail- 
way, for instance, the mines yield nearly twice as much freight 
as the farms produce, or as much as the forests, the mills and 
miscellaneous sources combined. Coal, coke, marble, stone 
and ores constituted almost 40 per cent, of the Southern's 
traffic last year, as shown by the company's annual report. 
Agriculture furnished less than 21 per cent., of which cotton 
and its products, oil, seed, meal and hulls, composed a little 
more than one-third. 

Such articles as might be handled in a general grocery 
store comprised 20 per cent, of the company's total freight. 
]\Ierchandise made 6.59 per cent, of the total, that is, the system 
handled about six and one-half pounds of merchandise to 
ninety-three and one-half pounds of all other classes. , 

The annual report of the Norfolk & Western, which does 
not touch Georgia, but is a good southern line, shows that 
last year the mines gave the road 63 per cent, of its traffic, 
while merchandise supplied only i 2-3 per cent. In 1895 the 
mines furnished 70 per cent, of the Norfolk & Western's 
freight. 

Going to the reports of the Interstate Commerce Com- 
mission, many interesting facts are learned. It is simply a 
matter of digging. The information is there in statistical 
form. 

CONSOLIDATION GOING ON. 

We see that the large systems are growing larger and 
the small roads are becoming more numerous. The middle 
class roads are decreasing in number. They are being ab- 
sorbed by the larger systems, which are about stationary in 
number. In 1890 there were forty systems in the United States 
each of which had more than 1,000 miles of line. In 1894 the 
number had risen to forty-four with 100,547 miles. In 1895, 
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the last year for which we have statistics, there were forty-two 
systems in this class with 100,714 miles. The average length 
of these systems in 1890 wasi,947 miles. In 1895 the average 
length had grown to 2,400 miles. There was an average gain 
of 453 miles in five years for the systems which were already 
more than 1,000 miles in length. The number of roads under 
250 miles in length was 864 in 1890 and in 1895 it was 971. 
So there were 107 more short roads in 1895 than in 1890. The 
average mileage remained about stationary. 

The average gross revenue of all American roads per mile 
of line for the fiscal year 1895 was $6,050. For group 5, 
Interstate Commerce Commission classification, the gross earn- 
ings per mile of line operated were $4,111. This is Georgia's 
group. So our group fell behind the average for the whole 
country $1,939 P^^ mile. In that year Georgia had 5,240 miles 
of main line. If this mileage could have earned as much as the 
average roads in the United States, the earnings would have 
been $10,160,000 more than they were, or say 16 per cent, on 
their capital stock. But we do not want them to earn their 
fixed charges and 16 per cent, on their capital stock, too. Nei- 
ther should we want them to fail to make a reasonable inter- 
est. Then somewhere in between the present tariff or the one 
then existing and the average schedule for the United States 
we would find the fair and reasonably remunerative rate. Why 
should Georgia exact more from the roads than other States; 
not any State, but the average State? The conditions in Geor- 
gia are certainly as favorable for making a livelihood as in the 
average run of States. 

HAVE WE TOO MANY ROADS? 

Sometimes it is said that we have too many railroads in 
Georgia. But who would be willing to do without the line 
running nearest to his home? Would any citizen of Marietta be 
willing to relinquish the Atlanta Knoxville & Northern? 
Would a resident of Griffin surrender the Griffin & CarroUton 
or the line over to McDonough? Would a resident of Ameri- 
cus sign a decree, were it in his power, ordering the Georgia 
& Alabama to stop running trains for the next three years until 
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the country could grow to it? Yet Americus had the South- 
western and Griffin had the Central and Marietta had the 
Western & Atlantic long before the other lines were projected. 
If it were possible to attempt to remedy the situation by curtail- 
ing the railway mileage of the country, it would be another 
case of letting your wife's relatives go to the war. 

Georgia has one mile of railroad to every 400 population. 

The average for the United States is about 380 people to 
one mile of road, so we have less road than we are entitled to 
under the general law of average. 

EARNINGS ARE FALLING OFF. 

Railroads are not earning so much as they once did. They 
are doing more business and making less money. Their ex- 
penses are heavier and they get less. Like some farmers, they 
are making a bigger crop and selling it for less. Railroads sell 
transportation, which is their crop, the year round. They are 
making more to one acre, or to the mile, rather, and it is bring- 
ing them in 10 per cent, less revenue. 

To illustrate: The railroads in our group made $404 
more per mile in 1890 than they did in 1895. There was a loss 
of $2,117,000, approximately, in the gross for Georgia alone. 

But all the railroads in the United States, that is, as a 
whole, have been getting less and less every year for six years. 
In 1890 their total receipts were $50,000,000 more than they 
were five years later. As pointed out above, this was not due 
to a falling off in business, because they hauled 12 per cent, 
more freight, and got 15 per cent, less for it. 

The most rigid economy was practiced, but no corre- 
sponding reduction could be made in expenses. The fixed 
charges really increased throughout the whole country until 
1893, when they began to decline, after the reorganization and 
scaling down of millions of interest-bearing securities. But it 
was only a trifle, a shade, perhaps $10,000,000, for the whole 
$11,000,000,000 of capitalization. 

Operating expenses were reduced $100,000,000 in 1894 
and 1895. Little wonder that so many idle people were hunt- 
ing work. That was $50,000,000 a year, or $500 a year for 
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100,000 men — enough to keep body and soul together. The 
reduction was equivalent to laying off 100,000 $500 men one 
year, and then the same number the second year, making at 
the end of the second year 200,000 men turned out. 

It is a noticeable fact that the wages of individual engi- 
neers, firemen and other trainmen, conductors excepted, in- 
creased in 1895 over 1894, but they were still lower than they 
had been in 1892. The salaries of individual general officers 
were considerably lower in 1895 ^^^^ ^^ ^^^ V^^ previous, but 
in 1895 they were higher than they had been in 1893 and 1892. 
But there were fewer general officers and fewer of all em- 
ployes. 

The percentage of operating expenses to operating income 
increased slightly on all, due to slightly increased traffic and 
improved service. Consolidations had taken place, four men 
were doing the work of five, perhaps, but not getting the pay 
of five. They were, however, getting a little more as indi- 
viduals. 

SALARIES AND EXPENSES REDUCED. 

As showing the decrease in many items in general rail- 
road expense account, the following are taken from the last 
report of the Interstate Commerce Commission: 

Salaries. 1895. 1894. 

General officers $ 9,000,000 $12,250,000 

Clerks 9,350,000 14,000,000 

Engine and roundhouse men 67,000,000 67,640,000 

Train service 54,000,000 59,450,000 

Switchmen, flagmen and watchmen. . 28,000,000 23,404,000 

Law expenses 5,443,000 5,551,000 

Injuries to persons 6,383,000 7,065,000 

Commissions 1,042,000 1,731,000 

Only one item shows an increase, and that is for the pay 
of switchmen, flagmen and watchmen, whose total wage was 
advanced $4,600,000. 

If we glance at a summary of expenses for the different 
departments of transportation we see decreases everywhere ex- 
cept in conducting- transportation, and this increase is partly 
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due, at least, to a different method of charging adopted by the 
statistician. 

1895. 1894. 

Maintenance of way and structure. $133,853,841 $137,215,000 

Maintenance of equipment 106,421,600 108,797,000 

Conducting transportation 401,492,046 378,595,000 

General expenses 3M6i,i53 76,519494 

Total $675,228,640 $701,126,494 

Georgia's group of States comprises Florida, Alabama, 
Mississippi, Tennessee and Kentucky, or the extreme south- 
eastern group. 

Georgia's rates are lowest. 

Now, coming to a comparison of rates, we find that the 
average rate per ton per mile in our group was for 1895 a shade 
less than 9 mills, whereas six years before it was i^ mills higher. 
We find that the average freight rate per ton mile was lower 
by three-fourths of a mill for the nation than it was in this 
group, but we find only thre^ groups which had a lower av- 
erage rate than the Georgia group. And it must be remem- 
bered that in Georgia rates are much lower than in either of 
her sister States of this group. New England, with her im- 
mense local traffic had a rate 2^ mills higher than the south- 
eastern States. The New York-Pennsylvania group, with vast 
mine products, taking a low classification; the Ohio, Indiana 
and Michigan peninsula group, with lakes on the north and 
the Ohio river competition on the south; and the Virginias and 
Carolinas, the latter suffering from too much commission and 
politics, have a less charge per ton mile than our group, but 
I doubt if any of their rates are lower than Georgia's, item by 
item per 100 pounds or per ton. I have heard it stated to the 
Georgia Railroad Commission that their tariff is the lowest in 
the United States. Texas has the reputation of crowding the 
railroads hard on rates, hut they are still much higher there 
than in Georgia. The authority quoted above shows the av- 
erage Texas rates to have been 3 mills higher in 1895 than the 
rates in group 5. 

(16) 
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The average rate in New England and in the whole coun- 
try west of a line drawn through New Orleans, Cairo, Evans- 
ville and Chicago is higher than in group 5. 

A comparison of rates published in The Constitution 
showed that Georgia had the lowest schedule in the South, but 
other States in our group raise the average above Georgia's 
tariff. 

The groups in which the rate is lower than in ours fur- 
nished more freight to the roads. The Virginias and the Caro- 
linas shipped 5 per cent, more freight per mile than we did an<l 
the average for the United States was 10 per cent, heavier 
traffic than our roads had. 

The year 1893 witnessed the largest volume of business 
ever done by American roads, and the rates were better than 
they have been at any time since. For the whole country the 
charge was 8f mills, as against 81-3 for 1895. 

While 1893 was a panic year for the banks, the year 
when clearing-house certificates circulated in lieu of bank 
notes and specie, it was a great year for the railroads. They 
had received an enormous amount of business before the panic 
and the extra session of Congress struck the country. 

JUNIOR SECURITIES PAY LITTLE. 

Now, let us look at the investment side of the question. 
Railway stocks are practically a dead investment. There was 
a time when Central Railroad of Georgia was a sure 4 per 
cent, investment. Now its stock brings nothing and only one 
class of income bonds paid anything last year, and that was a 
small return, with three or four classes of securities below them 
getting nothing. 

In the group of States between the Savannah and the Poto- 
mac, where the rates were a little lower than in our group, 
only one-tenth of the capital stock of the roads paid a dividend. 

Ninety per cent, of the stock investment paid nothing, 
though in New England, with three mills per ton per mile higher 
rates, only 22 per cent, of the stock was non-dividend, and that 
on almost double the amount of capital stock per mile. In New 
England the stock per mile of line is $34,349; in the Georgia 
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group $20,235, and for the United States $28,602. So it is 
seen that our roads are stocked at 30 per cent, less than the av- 
erage for the United States, and it may be mentioned right 
here that the funded debt of the roads in our group is but $23,- 
153 per mile of line, against an average of $31,048 for the 
United States. And there we are about 24 per cent, below the 
average. 

So the charge of over capitalization does not apply unless 
it be said that the average for all American roads is far too 
high. 

We have not much to boast of, though, over the Carolina 
and Virginia roads, for only 15 per cent, of our capital stock 
paid dividends. 

It is notable that in Texas, where the Commission and 
the Legislature have been particularly hostile to railroads, not 
one of them pay a dividend on stock. There does not appear 
to have been a dollar paid on stock by a Texas railroad from 
1890 to 1891;, with the exception of the year 1894, when some 
road paid a few thousand dollars to its stockholders. The 
shock must have killed them or the management, because the 
dividend was not repeated in 1895. 

Only 30 per cent, of the entire railroad stock in the United 
States is paying a dividend. The proportion is shrinking, too, 
all the time. In 1888 it was about 39 per cent. In 1891 it was 
a little more than 40 per cent., but for the next five years it 
steadily diminished, until, in 1895, it had run down to 30 per 
cent., and for this year it will barely exceed 25 per cent. 

SECOND LOWEST IN CAPITALIZATION. 

The total railway capital of the United States of all kinds 
— bonds, stocks, equipment, trust obligations and miscella- 
neous — is $11,000,000,000 in round numbers, and the total 
capital per mile is $63,206. This is less than it was in 1893 and 
1894. 

We find that our group is next to the lowest, ours being 
$45,766 per mile, and group 7 being $43,526. Now group 7 is 
Montana, Wyoming, Nebraska and parts of the Dakotas and 
Colorado. Rights of way were free to the roads in most of those 
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States, terminals cost little or nothing, the construction is of 
the very lightest kind, and some of the lines got enormous land 
grants thrown in. But here are the figures by groups, total cap- 
italization per mile of line: 

New England $60,896 

New York, Pennsylvania, Maryland, New Jersey, 

Delaware 120,192 

Ohio, Indiana, Michigan 68,985 

Virginias and Carolinas 47,250 

Georgia group 45,766 

Illinois, Iowa, Wisconsin T 49,039 

Montana, Wyoming 43^526 

Missouri, Kansas, Colorado 58,610 

Texas 51,036 

Pacific slope 84,451 

United States 63,206 

New York, Pennsylvania, Maryland, New Jersey and Del- 
aware have the heaviest capitalization, almost three times as 
much per mile as our roads. They have double tracks, heavy 
steel rails, expensive terminals in cities, handsome local sta- 
tions and costly equipment. New England roads are a little 
below the average, and those of Ohio, Indiana and Michigan 
are $5,200 above. On the Pacific slope the capitalization is 
very nearly double what it is in our section. 

But it is said that the capitalization is inflated, and we 
have found that the average was $63,206, while in the Georgia 
group it was but $45,766. 

Georgia has a railroad of her own 138 miles long, on 
which she gets a rental of $420,000 a year. A road as firmly 
established and substantial as the Western & Atlantic could 
float bonds at 5 per cent. At that rate of interest $420,000 
rental is equivalent to a bonded capitalization of $8,400,000, or 
$60,800 per mile without any capital stock. 

11— WAGES AND RATES FALL TOGETHER. 

When we talk about reducing railroad rates we do not al- 
ways look to see what will result. 
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We think of a big saving somewhere, but not one in a 
hundred of us ever figures out just how much it is to the indi- 
vidual citizen in dollars and cents. 

Who gets the benefit of a reduction in rates, anyway? 

There is no question as to who ought to get it, but there 
is some as to who actually does. 

The consumer is the person who is by right entitled to 
every reduction in freight rates. He has to pay the freight — 
always*. He may not see the item when he pays his bills to 
the contractor, the manufacturer, the merchant, grocer or 
other middleman, but it is there just the same. He has paid 
every cent of freight, and perhaps a little more than the rail- 
foad got for hauling the article. 

When the farmer buys ten pounds of nails or a plow or 
a ton of fertilizers, he pays the freight. When the plow man- 
ufacturer buys a barrel of flour, a ham, or fifty bushels of oats 
for his horses, he pays the cost of transportation. When you 
buy a suit of clothes, a pair of shoes or anything else which 
you consume yourself, you pay the freight. If you merely 
buy to sell again, you make the next man pay for the trans- 
portation. And we have seen instances where we paid more 
on account of freight than the railroads charged. The middle- 
man got that as an extra rake-off. The sales of fertilizers 
the past season furnish illustrations of that. The freight 
charge was reduced 20 per cent, in Georgia by the commis- 
sion's orders, but the fertilizer salesmen tell me that they did 
not take that off the farmer's bill because it was so small that 
the individual consumer made no point of it. In the aggre- 
gate, however, it amounted to $200,000 loss to the railroads, 
they say. 

Who are the great consumers? So far as that goes, one 
man consumes about as much as another of the necessities of 
life. Every man's freight bill on what he eats averages about 
the same, except the farmer, who produces about everything 
that goes on his table, except tea, sugar and coffee. 

As I pointed out in an article a few Sundays ago, the 
mines supply more freight than any other one source, shipping 
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from two to three times as much weight as the farmers. 
The coal and the iron ore, lime, marble and stones which 
come from the earth are widely, but quite evenly, distributed 
when they enter into manufactured products. 

The freight charge enters into the cost of everything we 
buy which has had transportation. I take it that the farmer 
pays less freight on what he buys than the other man pays on 
what the farmer ships. 

In other words, the producer of cotton, naval stores, 
grain, hay, bacon and beef ships more than he buys. 

As stated above, the consumer should have the benefit 
of any reduction in rates, if not in a lower price on what he 
buys, then in sharper competition, for it must be remembered 
that many a reduction in freight charges is made to enable 
a distant producer or manufacturer to enter a new market. 

THE WAGE SIDE. 

There is another side to this question, and that is, where 
does the loss of revenue following a cut in rates strike? If 
somebody is benefited by a reduction, someone else has lost 
by it. True, a reduction sometimes stimulates shipments, and 
a railroad may actually make more by charging a lower rate 
than a higher rate. But reliable statistics show that as rates 
fall gross revenue declines, and wages fall with the rates. 

This is a proposition as clearly demonstrated as that two 
and two make four. 

The uninterrupted fall in rates for years past was pointed 
out in the article referred to above. In 1888 the average rate 
on all railroads in the United States for hauling one ton of 
freight one mile was i cent. For 1895, the last year for which 
Government statistics have been made up, the average was 
.839 cent, or practically 8 2-5 mills for the whole country. 
There was a decrease of i 3-5 mills in seven years. That 
seems insignificant at first glance, but it would have meant 
$128,000,000 more to the railroads for just one year if they 
bad obtained it, or something like $1,000,000,000 for the 
seven years. 

A loss of one mill per ton per mile on all the traffic in 
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the United States means a loss of $80,000,000 a year to the 
roads. 

Now, let us look at the wage side. We find in the first 
place that as rates fell the roads dismissed employes. Pay 
rolls had to be cut, and this was accomplished in two ways — 
forces were reduced, and the wages of those who were retained 
were cut. 

In 1892 the railroads employed 506 men to every 100 
miles. In 1894 they had cut the force to 444, and in 1895 they 
had reduced still further to 441. 

1895. 1894. 1892. 1888. 

Revenues per ton per mile 838 .850 .875 i .00 

Employes per 100 miles 441 444 506 

Again, if we compare the compensation received by the 
officers and employes in 1892 and 1895, we find that both in 



Class. 



General oflBcers , 

General oflBce clerks 

Station agents 

Other station men 

Enginemen 

Firemen , 

Conductors , 

Other trainmen 

Machinists 

Carpenters 

Other shopmen 

Section foremen , 

Other track men , 

Switchmen, flagmen 

Tel. operators, dispatchers 
All other employes 

Total 



Daily average and 


300 days 


' compen- 


number of em- 


sation of all em- 


ployes per 100 


ployes 


per 100 


miles. 


miles. 




1895 


1892 


1895 


1892 


3 


$9.01 


4 


$7-62 


$ 8,109 


$ 9.144 


15 


2.19 


16 


2.20 


9.855 


10,560 


16 


1.74 


16 


1. 81 


8,432 


8,688 


41 


1.62 


43 


1.68 


19,926 


21,672 


20 


3.65 


23 


3.68 


21,900 


25,392 


20 


2.05 


23 


2.07 


12,300 


14.283 


M 


3.04 


16 


3.07 


12,768 


14.736 


35 


1.90 


42 


1.87 


19.950 


23.814 


16 


2.22 


18 


2.29 


10,656 


12,366 


20 


2.03 


25 


2.08 


12,180 


15,600 


50 


1.70 


54 


1. 71 


25.500 


27,712 


17 


1.70 


18 


1.76 


8,670 


9.504 


87 


1. 17 


106 


1.22 


30.537 


38.796 


24 


1.75 


26 


1.78 


12,600 


13.704 


12 


1.98 


13 


.1.93 


7.128 


7.377 


47 


1. 91 


60 
506 


• 2.07 


26,931 


37.260 


441 






$247,442 


$ 290,608 



this country as a whole and in our group in particular, wages 
declined. There are two exceptions, taking the whole coun- 
try. The operators and train dispatchers managed to average 
3 cents more per day in 1895 than in 1892, but there were 
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not so many of them to the loo miles of road Then, the 
general officers got a raise in those three years, but one gen- 
eral officer to every loo miles was let out. 

Glance at the table on preceding page for a moment and 
you will see that all along the line wages were cut. 

There was a saving of $43,166 on every 100 miles of 
railroad, and it came out of the wages of the men; a small 
reduction for each man, but sixty-five men had been dropped 
from every 100 miles. That was a reduction of 12^ per cent, 
in three years. 

THE GKORGIA GROUP. 

Now study the daily pay for our own group, and you 
will discover that wages have gone down with the rates, and 
in many instances the reductions have been sharp. The gen- 
eral officers got a raise of 68 cents a day. 

Average daily compensation in dollars for Georgia, Flor- 
ida, Alabama, Mississippi, Tennessee and Kentucky : 

Class. 1895. 1892. 

General officers $6.64 $5.96 

General office clerks 1.73 1.85 

Station agents 1.42 1.73 

Other station men 1.41 1.51 

Enginemen 3.63 4.46 

Firemen 1.78 2.17 

Conductors 3.10 3.58 

Other trainmen 1.68 1.98 

Machinists 2.23 2.36 

Carpenters 1.81 1.98 

Other shopmen 1.47 1.48 

Section foremen 1.55 1.72 

Other trackmen 87 .96 

Switchmen, flagmen and watchmen 1.72 1.87 

Telegraph operators and dispatchers 1.84 1.93 

All other employes and laborers 1.55 1.85 

The connection between falling revenue and the payroll 
is so close that employes of all roads look out for reductions 
in hours, number of men or wages whenever the earnings be- 
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gin to fall off. On the large systems it takes sixty days to 
put a new order of things in effect, but the payroll is almost 
invariably the first mark when economy begins. As earnings 
go up the army of employes is increased, and as they go 
dawn, men are put out right and left. In April the president 
of one of the smaller systems told me that the earnings of his 
company did not justify him in keeping all of his then force, 
and he said that he would cut his payroll $3,000 in May. 

Every railroad man who loses a position makes one more 
competitor for some other laboring man or mechanic in an- 
other field. When a railroad lays off 10 per cent, of its carpen- 
ters, machinists, engineers, clerks or telegraph operators, that 
many men ^go into active competition with the carpenters, 
machinists, engineers, clerks and operators employed outside 
of railroads. The labor organizations recognize this, and 
they are not joining in the war on railroads, but these organ- 
izations are going to rebuke the demagogic politicians who 
seek office on a platform of hostility to the railroads. The 
demagogue who asks a workingman's vote to aid in laying 
unjust burdens on the transportation lines, asks the man to 
vote a fellow workman out of a job and into competition with 
himself. 

An army of railroad men has been laid off in Georgia 
in the last few years, because of the low earning capacity of 
the lines. Georgia has the lowest rates in the South, and the 
earnings, both gross and net, of the roads in our group show 
a decrease. In 1893 the net earnings per mile for all the rail- 
ways in the South Atlantic and Gulf States were $350 less per 
mile than they were ten years before. 

The accompanying diagram shows at a glance the rela- 
tion which Georgia's rates bear to those of other Southern 
States. Flour and grain are two of the important articles of 
traffic on all railroads. In the standard classification C covers 
flour and D grain. 

Systems like the Southern, the Central and the Plant 
take the same class in each State. A rate which applies to 
one road applies to the other two and the greater part of the 
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mil. fed '-^ a" tli^ Southern States takes the rates which these 
»M..s ir* allowed to apply. Strike an average on all classes 
^ r^rtj;*:: ami it will be found that Georgia has the lowest 

;\fr¥ are the rates in cents per loo pounds for half a 
x'-v^ v-lasws in various States for forty miles: 

I. 2. A. B. C. D. 

,V■^fX■'» 34 30 15 13 8 7i 

V^> OaTLilina 40 37 H '7 M 12 

S-«c> Carolina 40 35 I3 18 12 10 

Va;j*r:-^ 40 34 17 18 16 18 

V^-«:^1i>< 46 42 22 24 21 14 

r\-«™(-«« 35 30 21 21 13 10 

V•««s^.'»iy 46 41 22 24 21 12 

vi<v»rj:r'a is lower in almost every instance. And what 
.^ »^,p- ,»( forty miles is true of all distances except occasionally 
^ s^^^ hauls. 
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If Georgia's freight rates were reduced one-third they 
^j^Kl be out of all proportion to the charges in neighboring 

How many roads in Georgia cam dividends on their 
^? The Central has not paid a dividend .since December, 
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1891. The Southern never has paid one. The Plant's last 
dividend was 2 per cent., I am informed, but that was not paid 
last year. The Georgia Carolina & Northern and the 
Georgia Southern & Florida are not making dividends. The 
Georgia's stockholders get a dividend, but their road does 
not make it. The Atlanta & West Point earns 6 per cent., 
but 50 cents of every dollar it makes come from through 
business and is so much money brought into the State by good 
management. And, by the way, 70 cents of every dollar which 
the West Point earns are disbursed here in the State. The 
local traffic would not support the road if it had to depend 
on that. 

The State's own road, the Western & Atlantic, is a good 
earner, but if it were not fortunate in having heavy through 
traffic it could not pay the handsorne rental which the State 
gets. 

Through rates cannot be put up by a commission's orders 
and if they could be raised by agreements among the roads 
entering Georgia the lines would have to go out of through 
business and the consumers here at home would be deprived 
of competition. 

If local rates are reduced the employes and the service 
will suffer first and the public suffers when the service is cur- 
tailed. 

And diminishing earnings bring on receiverships and loss 
to the investors. 

Ill— RAILWAY RATES AND CAPITAL. 

"The cost of delivering bread from the baker to his cus- 
tomers is a larger element in the price of bread than the 
cost of getting wheat from the farmer to the miller and flour 
from the miller to the baker, though the one is but a few 
hundreds of yards and the other as many hundreds of miles." 

This quotation is from Professor Hadley's work on 
"Railroad Transportation." He was discussing at that point 
the insignificance of transportation charges in the prices of 
products and the relation between rates and capitalization. 
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Iladley observes that when it is said that railroad rates are too 
high any one of these things may be meant : 

Either that the rates give too high a profit; 

Or that they prevent the development of business; 

Or that they are higher than in other countries. 

To make a local application of these principles, it is found 
that the railroads are not making too high a profit now, nor 
even a reasonable profit, but, on the contrary, a great many 
of them, even with the most economical management pos- 
sible, are drifting helplessly toward bankruptcy and receiver- 
ships. 

As for the development of business, it cannot be denied that 
our railroads have been the greatest of all factors in the growth 
of our internal commorce. There is hardly a factory, foundry, 
furnace, mill, mine, kiln, or industry of any kind which some 
railroad has not helped in th-e matter of getting raw material 
or machinery or shipping out the manufactured product at a 
cheap rate. "Nowhere have railroads done so much to de- 
velop business as in the United States and nowhere has the 
actual development been more rapid," says Professor Hadley. 

It is so well known that rates in the United States 
are lower than in any other country in the world that it is un- 
necessary to discuss that proposition here. 

Now as to capitalization. 

There is no question that American railroads have the 
lowest capitalization in the world. There may be some little 
country like Sweden with less miles of railroad than Georgia 
has, and those light and cheaply constructed, which has a 
lower capitalization, but Sweden is not in our class. 

The German Government reports are probably as com- 
plete and exact as anything we can get. Take the Archiv fur 
Eisenbahnwesen and Newmann-Spallart's investigations and 
we find the actual cost of railroads in Europe and the United 
States to have been approximately as follows: 

Population per 
Cost per mile. mile of road. 

Germany $105,000 2,000 

Great Britain 204,000 2,000 
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Population per 
Cost per mile. mile of road. 

France 128,000 2,000 

Russia 80,000 S,ooo 

Austria-Hungary 105,000 3,000 

Italy 92,000 S,ooo 

Spain 78,000 6,660 

Belgium 132,000 2,300 

British India 66,000 25,0(X) 

United States 63,206 380 

The American roads stand at the bottom of the list in 
capitalization, and the population per mile of road is five times 
greater in Great Britain and Germany than in this country. 
Population per mile of road is a very important factor in rates, 
because the more people there are to serve the greater the vol- 
ume of business, and the greater the volume the lower the cost. 

Having seen that American roads are capitalized far be- 
low European lines, let us study the capitalization of our own 
roads by groups. 

The railways of Ihe United States arc divided into ten 
groups for statistical pui poses by the Interstate Conmicrce 
Commission. 

New England is one group. New York, Pennsylvania, 
New Jersey, Maryland and Delaware constitute the second 
group. Our group is No. 5. But here is the classification 
for the whole country: 

Group I — New England States. 

Group 2 — Middle States, north of Ohio river and east 
of Allegheny mountains. 

Group 3 — Middle Western States, North of Ohio river 
and east of Illinois. 

Group 4 — Virginia, North Carolina, South Carolina and 
part of West Virginia. 

Group 5 — All other Southern States south of the Ohio 
and east of the Mississippi river, namely, Georgia, Alabama, 
Mississippi, Florida, Tennessee, Kentucky and part of Loui- 
siana. 

Group 6 — Illinois, Wisconsin, Minnesota, Iowa and parts 
of Missouri and of the Dakotas. 
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Group 7 — Montana, Wyoming and parts of the Dakotas. 

Group 8 — Arkansas, a part of Missouri, Kansas, Okla- 
homa and three-fourths of Colorado. 

Group 9 — Louisiana, Texas and about half of New 
Mexico. 

Group 10 — All the Sta'tes west of the Rocky Mountains. 

The figures given below are from the latest report of the 
Interstate Commerce Commission, and they show that the 
average capitalization per mile of road is lower in the South 
than in any other part of the United States east of the 
Missouri and Mississippi rivers: 

other forms of 
Stock per Bonds per indebtedness, 

mile. mile. per mile, Total. 

Group I $34,349 $23,130 $34i7 $ 60,896 

Group 2 53,957 57,844 8,391 120,192 

Group 3 30,533 34,073 3,879 68,485 

Group 4 ;.... 23,772 21,950 1,527 47,250 

Group 5 (Ga. group) 20,325 23,153 2,287 45-766 

Group 6 20,790 26,260 1,989 49,039 

Our roads in Georgia, Florida, Alabama, Mississippi, 
Tennessee and Kentucky have the lowest capitalization of 
all on this side ot the Mississippi, and probably three-fourths 
of the mileage has at somie time been sold for the benefit of 
its creditors and reorganized with a large part of its old in- 
debtedness scaled down. The Carolina and Virginia roads 
have been through receiverships, too, in the last ten years, 
and their total capitalization per mile is low. 

Notwithstanding the low basis of fixed charges per mile 
of road in the South, the Southern roads, upon the present 
basis of freight and passenger rates, are, as a whole, barely 
able to earn the amount of their fixed charges. 

The following table shows the gross earnings from opera- 
tion per mile of road, operating expenses per mile of road, 
net income from operation per mile of road, and net income 
after payment of fixed charges, but before payment of divi- 
dends per mile of road, as per advance copy of Interstate 
Commerce Commission's statistical report for 1895: 
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PER MILE OF RAILROAD. 

Net income 

from all 
Sources after 
payment of 
Gross Operating fixed charges, 

earnings expenses Income but before 

Miles of from and from paying 

Groups. road. operation. taxes, operation, dividend. 

I 7.647-28 $10,867 $7,936 $2,931 $1,782 

2 20,365.97 13,79s 9,527 4,268 1,546 

3 22,923.18 7,157 5,339 1,818 457 

4 10,676.11 3,851 2,800 1,051 *is 

5t 18,944.06 4,111 2,948 1,163 174 

6 41,433-81 4,880 3,260 1,620 503 

♦Deficit. f Georgia group. 

The net income from the operation of group 5 was suffi- 
cient to pay fixed charges of 5.02 per cent, on a funded debt of 
$23,153 per mile; but after including income from all sources, 
there remained applicable to dividends an amount equal to 
only .85 of one per cent, on the capital stock. 

In view of the low average capitalization per mile of road, 
it surely cannot be claimed that the roads in the South, upon 
the present basis of rates, are producing a sufficient or rea- 
sonable return upon the cost cf the properties. 

As the average ratio of expenses to earnings of Southern 
roads is now as low as is consistent with safe operation, a re- 
duction in rates, however slight, would mean an equal re- 
duction in net earnings, and would make it impossible for 
many of the lines to meet their present fixed charges. 

The following table shows the total percentages of non- 
dividend-paying capital stock of railroad companies, by 
groups, as reported by the Interstate Commerce Commission 
for the years 1890-95, inclusive: 

1890-. 1891. 1892. 1893. 1894. 1895. 

Group 1 24.58 23.16 23.43 21.97 21.48 22.35 

Group 2 47.27 44.57 43.03 45.45 .45.56 50.44 

Group 3 63.56 55.92 52.80 52.66 62.16 70.35 

Group 4 70.84 73.02 69.40 67.40 89.24 90.25 

Group 5* 67.02 66.90 59.96 69.44 85.12 86.20 

Group 6 63.94 57-35 58.72 52-77 54-37 55-68 

♦Georgia group. 
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It thus appears that in no section of the country is there 
so Httle profit to the holders of railroad securities as in the 
South. The tables relating to traffic, as shown in the Inter- 
state Commerce reports, show clearly the causes of these con- 
ditions. 

The volume of traffic handled per mile of road in the 

various groups, as reported by the Interstate Commerce Com- 
mission, gives the principal reason for the low earning ca- 
pacity of Southern roads. The statement is as follows: 

Year Tonnage move- Earnings 

ending June 30, ment per mile per freight 

1895. of road, tons. train mile. 

Group 1 449^325 $1.79 

Group 2 i,354»999 i-7o 

Group 3 75o>2oo L47 

Group 4 386,449 1-33 

Group 5 (Ga. group) Z^ZA9^ i-S^ 

Group 6 335.953 ^ 1-56 

Average for United States A79A9^ $i-6i 

These being the facts as to light volume of freight traffic 
handled by the railroads in the South, an examination of 
relative rates obtained in the various sections for the carriage 
of freight shows that, considering the comparatively light 
volume of traffic, the average rates in the South are now ex- 
ceedingly low. 

The average rates per ton per mile, and the average 
freight earnings per mile of road, territorially divided for the 
year ending June 30, 1895, were as follows: 

Average 

rate per ton Freight earn- 

per mile. ings per 

Cents. mile of road. 

Group I L223 $5,646.89 

Group ^2 698 9>583-25 

Group*3 642 4,971.11 

Group 4 670 2,687.17 

Group 5 (Ga. group) 895 2,877.67 

Group 6 961 3,360.09 

Average for United States 839 $4,130.24 

It should be understood, as explaining the low rate of 
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freights in groups 2 and 3, that the railroads in that section 
comprise most of the trunk lines between the East and the 
Mississippi valley and the great lakes, so that a very large 
proportion of the traffic of these lines is necessarily low-grade 
tonnage. Included in the traffic of these lines is the bulk of 
low-grade tonnage from the great coal and iron region 
of the country. The enormous traffic per mile of railroad in 
groups 2 and 3 makes it possible to operate at a profit gen- 
erally, notwithstanding the low average rates obtained from 
freight traffic. 

The low rate in group 4 is due to the fact a very large 
proportion of the freight traffic of the two principal east and 
west lines in that section (the Chesapeake & Ohio and Nor- 
folk & Western) consists of coal shipments to the seaboard 
at naturally very low average rates per ton per mile. 

The average freight rates in Georgia, and in the South 
generally, are considerably lower than the rates in the North- 
ern Mississippi valley, where the volume of freight traffic 
handled per mile of road is about equal to that in the South. 

A summary of the facts brought out by the above com- 
parisons covering the general situation of the roads in the 
South, shows that — 

1. The Southern roads, as a whole, are to-day earning 
much less than a fair return upon the actual cost of the prop- 
erties, or upon what it would cost to-day to replace them. They 
are capitalized at a lower rate per mile than in any other 
section of the country east of the Mississippi and Missouri 
rivers. 

2. The volume of traffic per mile of road, and the earn- 
ings per train mile, are less than in any other section of the 
country east of the Mississippi river. 

3. The freight rates are lower in the South than in any 
other section of the country, when the relative volume of 
business is taken into consideration, and are absolutely lower 
than those of the roads in the Mississippi valley north of the 
Ohio and Missouri rivers. (Group 6.) 

4. The Southern roads are to-day operating at such a 

(17) 
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narrow margin of surplus over the interest on their bonded 
debts that any further reduction in rates would certainly 
throw many of the companies into insolvency, and make even 
more hopeless the condition of those which are already in- 
solvent. 



Are Ameriean Railway Rates Too 

High? 

BY H. T. NEWCOMB. 

Except between the comparatively few localities con- 
nected by waterways (and excluding, for the moment, trans- 
portation by animals), railways furnish the only means of 
transportation cheap enough to be practicable in connection 
with productive industry as now organized. Prior to their 
introduction, the market for surplus agricultural products 
was confined within narrow limits by the excessive cost of 
movement. Over one of the best of the old turnpikes it cost 
$i.oo in 1807 to transport a barrel of flour weighing 200 pounds 
74 miles from Columbia, Pa., to Philadelphia. It is now 
possible to ship 500 pounds of flour by rail from Chicago to 
New York, 912 miles by the shortest route, for the same sum. 
The reduction from 13^ cents to 4^ mills per ton per mile is 
from a rate absolutely prohibitive, for the longer distance, to 
one at which the entire surplus p'roduct of an area greater 
than the whole of Europe can be profitably shipped. 

The progressive reduction in rates since the introduc- 
tion of railways, which has been very great, is best illustrated 
by comparisons between the prices of various commodities 
during successive periods and the rates contemporaneously 
charged for their transportation. The average export price 
of flour was $5.88 per barrel in i88o, and $4.11 in 1894, and the 
average rate from St. Louis to New York 84 cents and 50 
cents respectively during the same years. Comparing prices 
and rates, it appears that in 1880 freight charges absorbed the 
value of I barrel in every 7, but in 1894 only i in every 8.22. 
The average export price of wheat during 1868 was $1.90 per 
bushel, and the average rate for its transportation by rail from 
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Chicago to New York 42.6 cents, or 22.4 per cent, of the 
price* Although the price for 1894 was unprecedentedly low, 
being only (^y cents per bushel, or 20 per cent, less than dur- 
ing the lowest previous year, the decline to 12.88 cents per 
bushel for transportation from Chicago to New York was 
still greater, the rate for the latter year being only 19.2 per 
cent, of the price. The average New York price of mess pork 
during 1893 was $18.35 P^^ barrel, or 83 per cent, of the aver- 
age for 1867, while the cost of bringing it by rail from Cin- 
cinnati in the latter year was but 36 per cent, of that in the 
former. The average rate per ton per mile charged for the 
transportation of anthracite coal over the Lehigh Valley 
railroad during 1874 was 2.21 cents; 1880, 1.43 cents; 1885, 
1.22 cents; 1890, 0.84 cent; and during 1893, 0.82 cent. Com- 
paring these rates with the annual average prices of anthra- 
cite coal in Philadelphia, as given by the American Iron and 
Steel Association, it appears that the cost of transportation 
would have doubled its price at a distance of 206 miles from 
Philadelphia by rail in 1874, at 336 miles in 1885, and at 476 
miles in 1893. 

The average charge for carrying a ton of freight one 
mile via thirteen of the most important railways in the United 
States during 1865 was 3.08 cents; 1870, 1.80; 1875, 1.36; 
1880, i.oi; 1885, 0.83; 1890, 0.77; and 1893, 0.76 cent. These 
railways performed one-third of the entire freight transpor- 
tation during 1893, and from the figures given it appears that 
76 cents would pay for as much transportation over their 
lines in 1893 as could have been obtained for $3.08 twenty- 
eight years earlier. This reduction, amounting to three-quar- 
ters of the average rate for 1865, has been exceeded by that 
in the price of but few even of those articles in the manufac- 
ture of which new inventions have worked the most radical 
changes. For the present purpose of comparing freight rates 
with contemporary prices it is unnecessary to reduce cur- 
rency rates (prior to the resumption of specie payments in 
1879) to the gold basis; but in considering the absolute re- 
duction in rates the proper allowance should be made. 
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The entire transportation performed by the railways of 
the United States during the twelve years ending June 30, 
1894, was equivalent to moving 136,799,677,822 passengers 
and 807,935,382,838 tons of freight one mile. Had rates aver- 
aging as high as those of 1882 been collected upon this traffic, 
the railways would have earned $2,629,043,459 more than 
they actually received. Had the amounts annually saved by 
the pubHc through reduced charges for moving passengers 
and property been applied to paying the principal and interest 
of the national debt, which on July i, 1882, amounted to 
$1,463,810,400 (estimating interest from that date at 4 per 
cent, per annum, which is higher than the average actually 
paid), it would have been extinguished some time during the 
fiscal year 1893, and the surplus accumulated since that date 
would have amounted to nearly $700,000,000. The obvious 
answer to such an estimate as the foregoing is that the in- 
crease in traffic which has taken place during the last twelve 
years would have been impossible at the rates of 1882. Ad- 
mitting the force of this contention, it is interesting to observe 
that, had the amount of traffic remained during each of the 
succeeding years what it was during 1882, the difference be- 
tween the cost to the people of its transportation at the rates 
actually charged and the cost at those of 1882 would have 
amounted to a saving upon the part of the public of $1,452,- 
148,093, or a little more than 99 per cent, of the amount of 
the entire national debt on July i, 1882. Had traffic increased 
half as much as it actually did, the saving to travelers and 
shippers would have been $2,040,284,477. 

The constant pressure for concessions in the price of 
transportation upon those railway officials whose duties in- 
clude rate-making is enormous. A reduction of a few cents 
will often open new and valuable markets to the products of 
particular localities, and, if not immediately balanced by cor- 
responding reductions in rates from other sources of supply, 
may enable their shippers to monopolize what was formerly a 
common market. Consequently a single reduction must 
often be met by numerous others from points widely removed 
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and frequently in an opposite direction from the market. 
Competing shippers in the same locality are always endeav- 
oring to obtain more favorable rates than those granted to 
their rivals, and thus secure an advantage which not in- 
frequently amounts to the difference between a gain and a 
loss. The use of particular commodities is often limited ter- 
ritorially by the freight charges from the point of production 
to those of consumption; and, when charges are too high on 
certain articles, substitutes produced nearer the points of con- 
sumption, or carried at lower rates, are frequently used. Sim- 
ilarly, the charges for passenger transportation, by limiting 
the distance to which agents can profitably be sent and other- 
wise hindering personal communication, effectively prescribe 
the limits of practicable interchange of commodities. Natu- 
rally, then, we find, the entire force of commercal competition, 
possibly the most tremendous product of modern civilization, 
arrayed in opposition to the efforts of railway managers to 
maintain their charges at profitable figures. 

A very large portion of railway traffic is obtained in com- 
petition with carriers making use of natural waterways and 
canals. For example, the grain traffic from Chicago east- 
ward can be obtained during the greater portion of the year 
only at rates low enough to prevent its going to the numerous 
lake and canal lines. It is not surprising, therefore, that the 
normal rate on this traffic by rail from Chicago to New York 
amounts to only about four mills per ton per mile, and that 
in times of particularly strenuous competition it has been 
temporarily as low as two mills. In addition, the deplorable 
tendency among traffic officials to seek increased tonnage 
without sufficient regard to the cost of handling it, coupled, 
as it is. With the frequently unfortunate lack of intimate con- 
nection between the traffic and operating departments, must 
be given considerable importance in any attempt to measure 
the forces that tend to reduce charges. 

No one can investigate the history of railway charges 
in the United States without reaching the conclusion that they 
tend constantly toward a minimum, retarded only by the 
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feeble effort of officials who are often more concerned to ob- 
tain traffic than to make the business of transportation profit- 
able. This minimum is the point at which the revenue pro- 
duced will pay operating expenses and leave something, how- 
ever little, as a recompense to invested capital. Rates cannot 
go permanently lower than this, because, if they do, operation 
will be discontinued. That they tend toward it is clearly in- 
dicated by the record of decreasing returns. 

Though the railway system of the United States in- 
creased from a total length of 114,712 miles in 1882 to 178,709 
miles on June 30, 1894, or 56 per cent., the aggregate sum paid 
in dividends during the latter year was only $95,575,976, be- 
ing $6,455,458, or 6^ per cent., less than during the former. 
This did not result from a transformation in the form of capi- 
talization, though the percentage of funded debt to total capital 
is somewhat larger at present than in 1882, for stock capital 
increased over 30 per cent, in the same period. It is obvious 
that so great a reduction in the average amount of interest 
paid on bonds could not be contemporaneous with a reduc- 
tion in dividends, as the uncertainty of return indicated by 
the latter would naturally tend to increase the rate of interest 
demanded. Some decrease, however, has taken place, as is 
shown by the fact that an increase of 72 per cent, in the ag- 
gregate of funded debt from 1882 to 1893 was accompanied 
by an increase of but 55 per cent, in the amount of interest 
paid. During 1871 railway dividends throughout the United 
States averaged $1,265 P^^ ^^^ o^ ^^^^ operated; this average 
has steadily declined to $988 in 1881, $565 in 1891, and $557 
in 1894. During the year ending June 30, 1894, railway 
stock having a par value of $3,660,150,094, or 63^ per cent, 
of the total, received no dividend, — a larger amount, both 
actually and relatively, than during any year since the Inter- 
state Commerce Law was passed. In the same year no inter- 
est was paid on 14 per cent, of all mortgage bonds, 12 per 
cent, of miscellaneous obligations, and 87 per cent, of income 
bonds. On the same date 192 railway companies, operating 
more than 42,000 miles of line and representing one-fourth 
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of the total railway capitalization, were in the hands of re- 
ceivers. During the three years ending December 31, 1894, 
receivers were appointed for railways having a total length of 
46,873 miles, capitalized at $2,534,529,000; and 9,178 miles, 
capitalized at $494,821,000, were sold under foreclosure. 
From January i to July i of the present year these totals were 
increased by 2,409 miles, capitalized at $149,615,000, and 2,396 
miles, capitalized at $100,941,000, which, respectively, went 
into the hands of receivers and were sold under foreclosure. 
According to the preliminary report of the statistician of the 
Interstate Commerce Commission for the year ending June 
30, 1894, the income of the railways in a section including 52 
per cent, of the area of the country did not produce enough 
above the actual cost of operation to pay their fixed charges 
during that year. 

These statistics of decreasing returns to investors, finan- 
cial disaster, and widespread insolvency clearly indicate that 
the present railway charges are not too high, unless it is de- 
sirable to reduce all railway corporations to a condition of 
uniform and hopeless bankruptcy, even if they do not demon- 
strate, as might be urged with some evidence of justification, 
that the returns now produced by railway rates are actually 
lower than is reasonable and just. 

There is no public interest which demands that railway 
rates shall be so low as to be unremunerative. Too low 
charges invariably result in the speedy impairment of railway 
service through the deterioration cf road-bed and equipment 
and the reduction of the efficiency of the safeguards against 
accident usually provided, thus increasing the danger to per- 
son and property. The expenses due directly to handling 
traffic and moving trains are much less elastic than those in- 
curred for keeping up the quality of track, rolling stock, and 
signaling apparatus; and, when depleted revenues enforce 
upon railway managers the necessity of immediate retrench- 
ment, the latter are most likely to suffer. Thus, when, during 
1894, reduced traffic, low rates, and dwindling earnings re- 
quired a reduction of 93,994, or nearly 11 per cent., in the 
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number of men employed by the railways, nearly one-third 
of the entire number was taken from trackmen, their number 
being reduced i6 1-3 per cent. The decrease in the number of 
employes assigned to the maintenance of way and structures 
was 16 per cent.; in those assigned to maintenance of equip- 
ment, 13 1-3 per cent.; while in those assigned to the work of 
conducting transportation it was only 8 per cent. During 
the same year the expenses of operation were reduced 11 2-3 
per cent, as compared with the previous year. Of the total 
decrease of $96,506,977, 51 per cent, was taken from the ex- 
penditures incident to the maintenance of ^vay, structures, 
and equipment, though these combined ordinarily constitute 
only about 37 per cent, of the total expense of operation. 

Though expedients like the foregoing will frequently be 
resorted to, and interest and dividends paid by reducing the 
quality of the service rendered, they are merely temporary 
and generally extravagant, as physical deterioration soon 
reaches a point beyond which it may not be allowed to go, 
and final restoration is then found to cost much more than 
the total of the amounts which should have been regularly 
expended for maintenance. Unless revenues can be in- 
creased, the cost of such restoration must be taken from the 
return to investors, or met by new loans, and bankruptcy is 
the usual and natural result. 

The frequent failure of railway enterprises to prove re- 
munerative results in enhanced difficulty attending efforts to 
secure capital for the construction of new and often much 
needed lines, and in the exaction of conditions which afford 
at least a chance of extraordinary profits as an offset for what 
is regarded as the extra-hazardous nature of the investment. 
This opportunity for large returns very often takes the form 
of an excessive discount on the securities offered, or — what 
is much the same thing — a large stock bonus to accompany 
sales of bonds, these being among the most frequently dep- 
recated methods of '^stock-watering." 

Practically, it may be declared that the public, considered 
as distinct from railway owners," must finally pay for all the 
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transportation it receives, and that too low rates between 
particular points or during a particular period are not desir- 
able, because, if for no other reason, they will inevitably be 
offset by too high rates between other points or during an- 
other period. Nor is this conclusion, as might appear, en- 
tirely satisfying to present railway owners, for, long before 
the period of compensation arrives, their interest may have 
been destroyed by insolvency, bankruptcy, and foreclosure. 

It is apparent, then, that, considered from any reasonable 
standpoint, the present level of railway rates is too low rather 
than too high. It is, no doubt, possible to conceive condi- 
tions of operation and management different from those now 
governing, under which economies could be devised radical 
enough to render much lower rates than those now in force 
both practicable and profitable. There are many particulars 
in which railway management as currently practiced is extrav- 
agant and wasteful, but they are, without material exception, 
the direct result of the conditions imposed by public senti- 
ment or legislative enactment. Just as long as the public sees 
fit to -impose upon reluctant railway owners and managers 
the burden of unnatural and needless competition, which is 
beneficial to no one unless it be to soliciting agents, ticket 
scalpers, and other railway parasites, it should accept without 
murmuring the enhanced charges which it must pay for 
transportation, and the frequent losses from business de- 
pression of which railway bankruptcy is a prolific cause. 

The various enactments of State Legislatures intended to 
erect obstacles in the path of railway consolidation, the nu- 
merous provisions against the union of competing or connecting 
lines contained in railway charters, and, above all, the ob- 
noxious anti-pooling section of the Interstate Commerce Law, 
have all had the uniform effect of forcing upon railway man- 
agers objectionable and non-economic methods, and of com- 
pelling the public to accept the alternative of charges higher 
than would be necessary under better conditions or of seeing 
the greatest agency of modern civilization reduced to hopeless 
insolvency. 
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Authentic statistics of the amounts wasted in the struggle 
for traffic between rival railways are exceedingly difficult to 
obtain, as the efficiency of most of the methods resorted to in 
the effort to divert traffic from rival carriers depends very 
largely upon the degree of secrecy attained in their execution, 
and for the further reason that many of these practices have 
been rendered illegal and penal by statute. Among the most 
frequently deplored results of competition is the practice of 
paying large commissions to influence the routing of traffic in 
favor of particular lines. The abolition of this practice, which 
lias been a prolific cause of "rate-wars," has been often at- 
tempted, but it has never passed into entire disuse, and, as long 
as competition continues, will probably be one of its ordinary 
weapons. According to a report made by the Interstate Com- 
merce Commission as the result of a special investigation of 
the subject nine railways expended the sum of $1,097,130 for 
commissions during a single year. 

The multitude of outside agencies and traveling and other 
soliciting agents involve another considerable expenditure 
that is solely due to competition. Their only object is to se- 
cure passengers and freight for their respective lines, and their 
cost is so great, even during seasons of comparative harmony, 
that it has often been found necessary to restrict their number 
by contract. 

The economic waste arising from the competition of long, 
circuitous and expensive routes for traffic that would naturally 
go by more direct and consequently cheaper routes is incalcu- 
lable. Freight traffic between New York and New Orleans 
furnishes a ready example, though not by any means an ex- 
treme instance of this form of extravagance. It is actively 
sought by numerous lines operating entirely by water, or by 
water to the ports of Norfolk, Savannah, Charleston, etc., and 
thence by rail; and the rates obtainable are in consequence ex- 
tremely low. Yet, in spite of this fact, nearly one hundred all- 
rail routes are known to seek actively to secure it. Of these 
the shortest and most direct is by way of Philadelphia, Balti- 
more, Washingon, Lynchburg, Bristol, and Chattanooga, the 
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entire distance being 1,340 miles. In contrast with this, the 
longest route, involving a haul of 2,051 miles, is by way of 
Buffalo, New Haven, Indiana, St Louis, and Texarkana. Es- 
timating the cost of running a train these distances at the av- 
erage cost per train-mile given by the statistician of the In- 
terstate Commerce Commission in his latest annual report, the 
cost for the shorter distance is $1,431 and for the longer $2,190 
— an excess over the minimum of necessary expenditure, for 
each trainload carried over the longer route, of $759, or 53 per 
cent. This illustration is fairly typical of the entire system of 
competitive railway transportation. While it may be true that 
the shortest is not necessarily the cheapest route, it cannot be 
doubted that a considerable saving would accrue from for- 
warding all traffic over whatever routes should be found, after 
careful experiment, to be the cheapest; but this can never be 
fully accomplished until the ruinous competition of to-day is 
restricted. 

Competitive train service, both passenger and freight, is 
also a fruitful source of extravagant expenditure, which is not 
accompanied by any corresponding increase in the accommo- 
dations offered the traveling and shipping public. The cost 
of moving a passenger train from Chicago to Omaha at the 
average cost per passenger train mile for the roads operating 
between those points reported by the Interstate Commerce 
Commission is $423, and, if this number could be reduced one- 
half, which appears by no means impossible, the annual sav- 
ing would amount to $1,499,958. 

Very similar causes result in a failure to utilize rolling 
stock equipment to anything like its full capacity. The amounts 
wasted in the construction of cars and locomotives that would 
be unnecessary if rolling stock were used to its full capacity 
can scarcely be estimated. That it is considerable is as evident 
as that the practice of light loading is the direct result of com- 
petition. 

Railway managers have attempted in many ways the aboli- 
tion or adequate restriction of competition, but no method 
ever devised, short of actual consolidation, has proved as ef- 



ARE RATES TOO HIGH?— NEWCOMB. 265 

fective and satisfactory as that somewhat erroneously termed 
"pooling." Against this custom, when it existed, w-as directed 
much popular antipathy, which was fostered and encouraged 
by every demagogue who saw advantage to his personal in- 
terests in availing himself of the strength of an unreasoning 
prejudice, and it has been forbidden by State and national leg- 
islation; but it is now coming to be universally recognized 
that evidence justifying such popular distrust and suspicion is 
wholly wanting. 



The Railway Problem. 

BY HON. LLOYD BRYCE. 

In view of the fresh attack against trusts in the State of 
New York and the indication of repressive legislation against 
them a study of the railroads becomes especially valuable just 
now. They oflFer the most complete object lesson in connec- 
tion with legislation we possess, and a calm, unimpassioned 
review of their past and present condition may serve, if not to 
check, at least to direct governmental interference along such 
lines of reform as are least hazardous to all concerned. Being 
in no wise an authority on the subject, I desire to state that I 
have availed myself of the co-operation and the assistance of 
the best experts and statisticians in the presentation of this 
statement. 

Liberal facilities, rapid, safe, and reasonable transporta- 
tion with equality in rates for all, are great demands of the 
times. In answer to these demands the Interstate Commerce 
Law was passed about ten years ago. It is generally con- 
ceded that we have secured cheap transportation — the cheap- 
est in the world. Only a few days ago Edward Atkinson 
demonstrated that the improvement in our railway service en- 
ables the people to move food, fuel, fibers and fabrics at one- 
third the former charge; that a charge of $31.41 per head for 
this purpose had been reduced to $10.47, thereby effecting a 
saving to the entire nation of a fraction under fifteen hundred 
million dollars in a single year. In some quarters the charge 
has been made that railway rates have not been reduced to 
keep pace with falling prices, especially of agricultural prod- 
ucts. This illusion is dispelled by official figures which show- 
that between 1873 and the present time the general ton-mile 
rate for the United States has fallen nearly 60 per cent. ; that 

266 
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the lake and rail rate on wheat from Chicago to New York has 
fallen at least 75 per cent., and the all-rail rate not far short of 
65 per cent. On com the fall has been 62^ per cent., and on 
provisions fully 50 per cent. 

Here we have good evidence of reduction of freight rates 
for the people of the country generally and the agricultural 
interests in particular. In the following table is given the aver- 
age charge for carrying one ton of freight one mile on thirteen 
of the important railways of the United States : 

Charge per ton Charge per ton 

per mile. per mile. 

Year. Cents. Year. Cents. 

1865 3.08 1890 0.77 

1870 I.81 1893 0.76 

1875 1.36 1894 0.74 

1880 i.oi 1895 0.72 

1885 0.83 1896 Less than 

in 1895. 

The above railways performed about one-third of the en- 
tire freight transportation and we find that seven and one-fifth 
mills, or probably at the present moment seven mills, will pay 
for as much transportation over their lines as could have been 
obtained thirty years ago for over three cents. Nor do these 
averages give an adequate idea of railway progress in cheap 
transportation. Much of the freight on our great trunk lines 
is carried at half a cent per ton per mile, which means the 
transportation of one ton of freight two hundred miles for one 
dollar. Indeed, the Pennsylvania Railroad in 1895 reported 
that it carried 8,173,218,403 tons of freight one mile, at the rate 
of five and six-tenths mills per ton per mile. Is it surprising 
that it is generally conceded by those conversant with the 
subject that "nothing like it in the history and development of 
the human race has been known?" 

A glance at the passenger barometer likewise shows a 
decline, though the constant demands of the American public 
for better and more expensive accommodation and higher 
speed makes the decrease less marked. The average passen- 
ger rate has fallen from over three cents per mile in 1870 to less 
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than two cents in 1894; in round figures, say a reduction of 
one-third. Relatively speaking, our passenger rates arc lower 
when compared with those of foreign countries — much lower 
when density of population and the character of accommoda- 
tion are considered. In England, for example, the third class, 
or Parliamentary trains, carry passengers for a penny a mile — 
that is, an English penny, or two cents American money. The 
cost of first-class traveling in England, with a population of 
541 to the square mile, will average double this, while ninety- 
nine per cent, of the people in tile United States, population to 
the square mile only 21.31, travel first-class at an average cost, 
including the unsettled areas of the country, where population 
is less than three to the square mile, for two cents per mile. 

Unless the decline in receipts is stopped, wages must be 
reduced, facilities must be curtailed and forces of employes 
lessened. Taking an army of two hundred and fifty thousand 
men out of active employment in one occupation is a pretty 
serious business. That means an annual loss in wages alone 
of not less than $187,500,000. Here we have the direct loss. 
The indirect loss comes from the irreparable injury to the 
properties by reason of not keeping them up, ultimately entail- 
ing additional losses. The reduction of rates between 1890 
and 1895 represents a loss of revenue of over $100,000,000 — 
$15,500,000 in passenger traffic and $87,000,000 in freight 
traffic. This presents the thought, can the people afford to 
force an industry in which nearly one-fifth or twenty per cent, 
of the total wealth of the country is invested to a point w^here 
so much of the original investment pays nothing in dividend 
and interest? The loss of dividends and interest on bonds 
brings hardship to hundreds of thousands of people of limited 
means who have invested in these securities. This is no less 
severe than the loss of work and wages to the laborer. The 
latest report shows that 70 per cent, or over two-thirds (an ag- 
gregate of nearly $6,500,000,000) of .all the outstanding stock 
of these corporations paid nothing in 1895. The same is true 
of 17 per cent, of the bonds. A careful study of these railway 
budgets would bring out the appalling fact that probably half 
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of these investments are non-productive — certainly five thou- 
sand milHons of them. 

It is important both to the commercial and investing 
world and to the people of the country that these investments 
should earn a reasonable income from the actual investment. 
I use the term actual because the companies seek no dividends 
for watered stock. They are content to earn a reasonable 
profit on what it cost to build the roads originally with profit 
and interest on subsequent betterments and improvements. 
It must be borne in mind as to water in railway capitalization, 
that while it may have been true originally in special cases, it 
is not true of the railways generally, because the original cash 
cost of the railways does not by any means represent the final 
cash cost in their present condition. To prove this, it is only 
necessary to take the construction accounts which have been 
paid in cash for years past on the various railroads, and add 
this to the original cost. Another standpoint from which to 
look at this is that the great majority of the railroads in the 
United States have been sold under foreclosure, and have had 
issued upon them at each foreclosure less and less interest- 
bearing securities, for no other reason than that the properties 
had been unable to earn the interest on the former indebted- 
ness. Nearly all of the preferred stocks and a very large 
proportion of the common stocks of the railroads of the coun- 
try to-day, have been issued in the place of securities which 
theretofore were interest bearing and represented cash, and the 
new stocks have been accepted by the present holders solely 
on the ground that the old fixed charges could not be earned 
and paid, and that the stocks merely represented ownership 
which should receive returns only in case they could be earned* 

While the mileage of our railways has been multiplied by 
300 per cent, since 1872, the dividend on the investment has in- 
creased only 32 per cent. As a result, the investing public, 

*The reports of the Interstate Commerce Commission showing the 
millions in stocks, and bonds which have been cancelled, written off to 
profit and loss, will astonish those who talk about "watered stock," if 
they will only take the trouble to look into the subject before making 
assertions. 

(18) 
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both at home and abroad, will not take these securities. If 
our railways could secure stable and reasonable rates, and 
railway wars be sto])i)ed, the favorite investment for European 
capitalists would be American railway securities. Such a re- 
sult, as has been well said, would start a flow of money to the 
United States, and gi\Q a new impetus to ever}' kind of trade. 

And now a word on the cost of transportation. A care- 
ful computation by leading experts shows that in thirteen years 
there has been a decline of 2'/ per cent, in the price of trans- 
l)ortation. That is, railways, as a w^hole, are now receiving 
less than three-quarters of what they received thirteen years 
ago, while yearly the demand for additional facilities has in- 
creased. Has there been a similar decline on the raw material 
out of which transportation is manufactured? Not at all. In 
the first place, 60 per cent., or $60 of every $100 paid out, is 
paid direct for labor. 

The cost of labor is the same now as then. In fact, the 
price of labor, unlike the railways themselves, is no longer a 
market price, established by competition, in which one man 
competes with another until low wages face them both. The 
competitive conditions, therefore, are ameliorated by organi- 
zation, by agreements between themselves, that below a certain 
wage they will not offer their services. If anything, the price, 
then, of 60 per cent, of the raw material used in the manufac- 
ture of transportation has advanced. Of wdmt does the 40 per 
cent, consist? Of materials such as fuel, steel rails, ties, car- 
wheels, bolts, spikes, and lumber. Into all these products 
labor largely enters and comprises the indirect labor of rail- 
ways. Some articles are cheaper, but taken as a wdiole the cost 
of running these roads has not been reduced, except in cases 
where men have been absolutely laid off, who should have 
been employed in order to keep the properties in good condi- 
tion. 

The history of our country shows that unremunerative 
railway rates destroy prosperity and threaten public welfare. 
It is a mistake to suppose that this demoralization falls only 
upon the capitalist. It affects everyone, including even those 
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who clamor loudest against the railways The ills arising 
from unremimerative railway rates injure, first of all, the work- 
man, as he is thrown out of employment or his wages reduced. 
It injures, in fact, over one million railw^ay employes, or per- 
sons directly employed by our vast system of transportation, 
and affects the comfort and happiness of 4,000,000 human be- 
ings. Then come the hundreds of thousands who have in- 
vested in railway securities, from whom, in many cases, it takes 
away the income on which they live. This reduces general 
consumption. Again, it reduces the ability of large holders of 
these stocks and bonds to engage in new enterprises, because 
it wipes out their value and destroys so much live capital — or 
rather destroys securities upon which capital could be bor- 
rowed. The co-related or allied industries follow. Further 
reduction of rates cannot be made without reducing the wages 
of labor. When railways are prosperous and remunerative, 
millions are expended in new equipments, improvements of 
plant, and betterments all along the road. And lastly, it may 
be said, all trade and industry, wherever railways penetrate, are 
injuriously aflfected, and it is this last wave of the enlarging 
circle of distress that is most severely felt. 

In a problem so vast as this, and covering such a wide 
range of interest, the general welfare of the country must be 
considered and not the advantage of the few. Those who 
want the whole railway question to revolve around their State, 
their city, their farm, their store, their mine, or their manu- 
factory must ultimately come to grief. Unhappily, too much 
State legislation has been guided by this spirit. The individ- 
ual gain by competition which put down prices to unremuner- 
ative points must be paid for by the people. Hence, while we 
have cheap transportation we have no equality in rates, be- 
cause business is demoralized and property confiscated. In 
the breaking down of business honesty and lawful trade the 
country suffers. One of the most judicial administrators of 
the Interstate Commerce Law has shown us that it is a super- 
ficial view of the subject which holds that the public interest 
always requires the lowest rates or which believes that reduc- 
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tions in rates are even presumptively for the public welfare. 
\\'hat the pubhc really needs is the persistent maintenance of 
efficient, safe and reasonable transportation service, with rates 
properly adjusted, as between competitive points of produc- 
tion and consumption, always free from individual discrimina- 
tion and steadily permanent from year to year. 

How to reach this ideal condition is a question that is per- 
plexing statesmen and causing anxiety in railway circles. The 
railways themselves put their case, or perhaps I should say 
their grievances, briefly as follows: 

1. Increased and unfair taxation. 

2. A demand for physical improvements that cost 
enormously and give no return for the capital invested. 

3. Legal restrictions that, if lived up to by all, would 
result in ruin to some and undue advantage to others; con- 
sequently, the laws are not enforced and the railroads are 
placed in the position of being law-breakers. 

4. An over-supply of railroads which entails excessive 
competition and renders possible (if, indeed, not necessary) a 
compliance with the demand that railroads become "geo- 
graphical equalizers," and which, when taken in connection 
with the present development of civilization, seems to force 
large aggregations of capital, permitting such aggregations, 
through competition, to demand and secure unfair discrimi- 
nation in their behalf. 

A glance at the individual accounts of railroads brings to 
light remarkable freaks of direct taxation, in certain roads 
reaching 20 per cent., or one-fifth, of the net earnings. For 
some reason the Interstate Commerce Commission makes no 
mention, by itself, of railway taxation, a serious omission in 
what are otherwise complete and satisfactory reports. This 
omission makes an over-statement of about $40,ocx),ooo annu- 
ally in the net earnings of railways, and is therefore mislead- 
ing. In a recent memorial of the Atchison Topeka & Santa 
Fe Railway Company to the Legislature of the State of Kan- 
sas, it was shown that out of every dollar the Santa Fe earned 
in Kansas, it paid back at once about 70 cents for labor and 
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supplies and about 8 cents more for taxes. In 1895, the net 
earnings in Kansas were about $1,800,000, out of which about 
$800,000 was paid for Kansas taxes. Surely the represent- 
atives of the Santa Fe were justified in asking what other in- 
dustry or business in the State was taxed 44 per cent, of its 
income. A similar memorial addressed to the Missouri Legis- 
lature last month by the Chicago Burlington & Quincy Rail- 
road brought out the fact that out of an annual business of 
$30,000,000, $21,000,000 was used right in the State in ex- 
penses. These are but typical cases; many others could be 
given showing the innumerable burdens placed upon these 
properties by State legislators. 

The present difficulty seems to lie in the fact that State 
legislatures are not only inclined to pass laws still further re- 
ducing the rates of transportation, but there is a strong ten- 
dency to increase not only the direct but the indirect taxation 
of railways. Coming, as it does, at a time when, as I have 
shown, a condition of affairs exists almost beyond control of 
the railways, involving reduction of rates and of earning capac- 
ity, it is even more serious than it would be during more pros- 
perous times. By "indirect taxation" I mean doing away with 
grade crossings, the requirement of improved terminal facil- 
ities, additional watchmen, and other demands for the benefit 
and safety of the public — demands just and right in themselves, 
and easily attainable with a remunerative rate of transporta- 
tion, but which become burdensome under extremely low and 
unprofitable rates. 

Among the remedies proposed are joint ownership, more 
rigid economy, consolidation of management. State owner- 
sliip, the legalization of freedom of contract between railways, 
including right to divide business and lessening expenses at 
competitive points. There is undoubtedly a tendency of late 
years to joint ownership and consolidation of mterests, and, as 
a rule, these changes have not been detrimental to the shippers, 
the public, and the railways. It has been truly urged that no 
combination of carriers, whether formed in evasion of existing 
law, organized under legal pooling, can be more powerful or 
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alarming than actual consolidation. And yet the experience 
has accomplished an acknowledged fact that consolidation has 
not resulted in any increase of charges; but, on the contrary, 
has been attended by considerable reductions in rates and im- 
proved facilities, and the better accommodation of the public. 

That all the great railways are practicing economy, and 
equipping, as far as income will justify, for the keener 
competition, must be admitted by those who have even studied 
the question superficially. 

The question of State ownership, as yet, is hardly dis- 
cussed in the United States. Those who oppose it take the 
ground that government ownership will not reduce rates, but 
that it will deaden invention and initiative. The railway systems 
of this country and England are undeniably better examples of 
what private enterprise can do than those who favor State 
ownership can point to as illustrating government control. 
In efficiency the advocates of private enterprises have the best 
of the argument. In the United States the railways run a train 
thirteen miles annually for every man, woman and child. In 
England the figure is eight, in Germany four and one-half, in 
Belgium three and one-half. In Australia, where public con- 
trol and ownership is absolute, where the roads are operated 
by the same race as our own, they have not yet run trains at a 
speed equal to eight hours' time between New York and Bos- 
ton. This affords, it seems to me, a reliable indication ol the 
probable efficiency of State-owned railways. This plan offers 
but few attractions and many obstacles. To adopt it means 
to throw away more that is good than could possibly be gained. 

The national legislation inaugurated ten years ago is ad- 
mittedly in the right direction and in its extension and perfec- 
tion may be found the best way out of the difficulty. The ship 
may be leaking, but that is no reason why we should scuttle 
her in mid-ocean, or turn back when there is a fair chance to 
reach the port we started for. The railway companies of the 
country recognize the usefulness of the Interstate Commerce 
Commission and have aided the commissioners in the en- 
forcement of the law. If it had not been for the fatal experi- 
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ment known as the "anti-pooling" section of the law of 1887, 
the work of the commission would have been far more effect- 
ual, the railway problem much nearer solution than it is to- 
day, and equality of rates between large and small shippers 
much nearer accomplishment. The Interstate Commerce 
Law, in asserting and insisting that rates shall be reasonable, 
that there shall be no unjust discrimination, moved along the 
line of sound principles. In all these provisions the commis- 
sion has had the support of the railway interests, or it would 
not have achieved its present success. To this extent, in mat- 
ters relating to the publicity of rates, of the returns for statis- 
tical purposes and other provisions, the work of the commis- 
sion has been successful. The section of the Interstate Com- 
merce Bill which destroyed the freedom of contract with the 
common carrier was based on no principle, imbedded in no 
common law and antagonized the best experience. That sec- 
tion was an experiment, an experiment of which its author. 
Judge Reagan, now says: 

"Further study has caused me to believe that the section 
may be amended so as to benefit both the railroads and the 
people by allowing the railroads to enter into traffic arrange- 
ments with one another." 

The State Commissioners of Railways, at a convention in 
Washington in 1894, adopted a resolution of similar import: 

"Resolved, That it is the sense of this convention that 
competing common carriers may safely be permitted to make 
lawful contracts with each other for the apportionment of com- 
petitive traffic or the earnings therefrom; provided that con- 
ditions and restrictions be imposed which protect the public 
from excessive and unreasonable charges." * 

It has been fully established that under the present act 
unjust discrimination on the part of common carriers is more 
flagrant and more hurtful, because more secret and insidious, 
than formerly, and results more detrimentally alike to people, 
to shippers and to the railroads. If all the railroad companies 
charged according to their published rates there would be no 
trouble, but the tell-tale earnings and increasing cost of com- 
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missions and enormous amounts paid for soliciting business 
tell the story so plainly that even Judge Reagan thinks his 
favorite section five (which helped to do the mischief) may be 
amended. The proposed law would remedy much of this. 
The railways would be benefited in a large class of expenses, 
which they are now obliged to maintain T:hrough being unable 
to unify and concentrate their business. Not only will the 
railways be satisfied with this, but the shippers who seek no 
individual advantage. At the annual meeting of the National 
Board of Trade held in Washington, January 1897, an im- 
portant report of the Committee on Railroad Transportation 
was adopted, looking to ar remedy through the medium of the 
Interstate Commerce Commission. Among others things 
this report says : 

"That the great majority of railroad managers and of 
shippers on railroads are sincerely desirous of remedying these 
unjust discriminations there can be no doubt; and, with the 
co-operation of this majority with the Interstate Commerce 
Commission, it would seem that they might be gradually elim- 
inated, but, as a condition necessary thereto, railroads must 
be given the power to enforce their agreements upon each 
other, which they are now prohibited from doing by the pro- 
hibition of pooling in the Interstate Commerce Law. This 
law should be so amended that pooling under the authority 
and supervision of the Interstate Commerce Commission 
should be allowed." 

The Interstate Commerce Commission has accomplished 
a good work, and it would seem to be wise to continue in the 
same direction. And the idea is emphasized, by reason of the 
fact that the railways, the representatives of the shippers, the 
officials of States having charge of railway matters, and the 
commission itself are substantially in accord on this point. 
There may be differences of detail but the bill to amend the 
Interstate Commerce Law now before Congress meets with 
the approval of nearly all conflicting interests. This proposed 
measure is practically the Patterson Bill, which passed Con- 
gress by a large majority and was approved by the committee 
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in the Senate two years ago. It was subsequently reported by 
the Interstate Commerce Committee of the Senate, but never 
reached a vote, on account of pressure of other business and a 
short session. The bill is in the interest of the public, the ship- 
per, the railway employe, and the railway. It will also 
strengthen in many ways and make more effectual the work of 
the Interstate Commerce Commission. The pubHc and the 
shippers will have a uniform, just rate, which will not discrim- 
inate against the smaller shippers and which cannot in any way 
become extortionate or unjust under the protection aflforded 
by the bill. The railways, should this bill become a law, will 
thereunder obtain merely the lawful schedule rate, something 
they have not been able to maintain under the present law, be- 
cause that rate is constantly fluctuating and generally in the 
interest of large shippers alone 

Few realize that one mill or one-tenth of one cent per ton 
per mile additional upon the tonnage of 1895 would have 
yielded over $80,000,000 additional income. Thus the infini- 
tesimal fraction of a dollar, the mill, is all that stands between 
the prosperity and insolvency of railways. That extra mill 
would give employment to 200,000 day laborers for twelve 
months, as they are badly needed on the tracks and road-beds, 
in the yards, and shops of our great railways. It would have 
given food and raiment to 800,000 human beings in all parts 
of the country during the year. The saving of that mill merely 
added to the millions of some of the great individual shippers. 
The farmer received no benefit from it, for his product must go 
through the temple bar of a shipper wit;h " a rate." The small 
shipper gained nothing, for he paid the "schedule rate.'* It is 
important for the public to reaHze that it would have been far 
better to have entrusted this mill to the railways, not for safe 
keeping, but because they are the great distributers, not only 
of freight and passengers, but of money. Whether it be one 
mill or two, the railways must earn enough to enable them to 
keep pace with the times in furnishing all facilities to the public 
and carry on needed improvements upon the property. 

As to what are just and reasonable rates on all compet- 
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itive business, that would, unckr the proposed law, be subject 
to review by the Interstate Commerce Commission and by the 
courts. This would seem to be just and reasonable and a law 
which permits of an agreement for the purpose of maintain- 
ing fair and reasonable ])rices and of paying a living wage can- 
not be contrary to public policy. In fact, the measure should 
be so framed as to protect the public and the shipper against 
high rates and enable the railway companies to get the sched- 
ule rate to all. Our railways are entitled to a net earning that 
will put them on a solvent basis, open up the workshops and 
give employment to a larger number of men. In short, the 
railways want, as a j)0])ular president of a great system re- 
marked the other day, "common justice and that of the com- 
monest sort." 



The Plight of the Railways. 

BY ROBERT P. PORTER. 

The latest general balance sheet of the railways of the 
United States gives us a total valuation of railway property 
close to twelve thousand millions of dollars, and over one hun- 
dred and eighty thousand miles of road. Next to our farms, 
which aggregate thirteen thousand millions, these great prop- 
erties will form, at the close of the century, the most valuable 
assets of the republic. The capital invested in our manufac- 
tures is less than half that invested in railways, and yet the con- 
dition of our manufactures, if we may judge from the 
frequent tariff agitation, seems to command much more pub- 
lic attention. The construction of these great systems of trans- 
portation has played an important part, if not the most im- 
portant part, in the progress of the nation during the last half 
century. By the extension of these railways, population has 
been distributed, large areas of country have been opened to 
cultivation, cities built, manufactures established, mines de- 
veloped, foreign trade increased, and the varied products of 
our vast domain brought from tropical and frigid zones to the 
temperate region of densest population. In short, the laying 
of the track and the penetration of the locomotive have kept 
time with the building of the nation itself. 

Within the last few weeks the Ways and Means Committee 
of Congress have granted hearings at Washington to those rep- 
resenting our several industries. In reading the published tes- 
timony, one is struck with the deplorable accounts given of 
the condition of many branches of manufacture. Low tariff 
and cheap foreign labor have played havoc with American la- 
bor and production. This is undoubtedly true. And the rem- 
edy asked for is increased protection. A duty sufficient to en- 
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able the American manufacturer to pay a living wage and 
compete with his foreign rivals. While not occupying the pub- 
lic mind to anything like the extent of the manufacturer, the 
American railroad is in as bad if not in a worse plight. If Con- 
gress would only extend its hearings to railways, the stories of 
recent tariff hearings could be repeated with emphasis on a 
larger and even more impressive scale. Loss of earnings, re- 
duction of rates below the paying point, actual loss on 
passenger traffic, deterioration of roadbed, reduction in 
the number of employes, others working half time, re- 
ceiverships, foreclosure sales, practically half of this 
enormous investment bringing no returns, and the blight 
of insolvency steadily settling down upon our entire system. 

The losses and disasters arising from these conditions 
have been widespread and far-reaching. In the first place, 
it is undoubtedly true that in no other industry is so large a 
business carried on upon so small a banking account. A rail- 
way company is a great distributer, not only of passengers and 
freight, but of money. As fast as its earnings come in, they 
go out again. First, we have the army of direct employes, 
which reached nearly eight hundred and seventy-five thousand a 
few years ago, but which has been reduced fully one hundred 
thousand. With continued prosperity, our railway system 
would have to-day furnished direct employment to at least one 
million employes. This, however, gives but an imperfect idea 
of the number employed indirectly, that is, in car shops and 
locomotive works, and equipment shops of all kinds, blast fur- 
naces, rail mills, and a myriad industries dependent upon the 
railways for their prosperity. As the percentage of increase in 
equipment has been reduced from lo per cent, in 1890, to an 
actual decrease in 1895, it may be safely assumed that thou- 
sands indirectly engaged have been thrown out of employ- 
ment. A perusal of the statistics of railways as compiled by 
the United States Government shows conclusively that under 
existing conditions most of our railways are running behind, 
and the few that are apparently holding their own are far from 
hopeful for the future. Economical management is one thing, 
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but forced economies can only result in a deterioration of the 
property. For a few years some of our older railways can thus 
economize, but it is only by continued and liberal expenditure 
of money, that track, roadbed, bridges, equipment and rolling 
stock can be kept up-to-date and in good running order. The 
loss to labor has been enormous, and it is important that rail- 
way employes of all grades should study this side of the ques- 
tion. With freight and passenger rates less than those of 
European countries, where labor is paid about half the Amer- 
ican rates, how long will our railways be able to tide along 
with reduced forces and three-quarter time? Unless the de- 
cline in receipts is stopped, wages must be reduced, and then 
the trouble will begin. Taking an army of 200,000 men out of 
active employment in one occupation is a pretty serious busi- 
ness. That means an annual loss in wages alone of not less 
than $150,000,000. Here we have the direct loss. The indirect 
logs comes from the irreparable injury to the properties by rea- 
son of not keeping them up, ultimately entailing additional 
losses. The reduction of rates between 1890 and 1895 repre- 
sents a loss of revenue of over $100,000,000 — ^$15,500,000 in 
passenger traffic and $87,000,000 in freight traffic. Of course, 
this sum was remitted to the people of the United States, but 
the question is, can the people afford to force an industry in 
which nearly one-fifth or 20 per cent, of the total wealth of the 
country is invested to a point where nearly half the stock and 
bonds pay nothing in dividend and interest, and the current 
expenses must be reduced below the safety point? This is the 
problem the people will isoon have to face in relation to our 
railways. Should we carry these facts back to 1887, we have 
a loss to the railways of about $150,000,000. That is, if the same 
rate for passengers and for freight existed in 1895 as in 1887, 
tt\e receipts from these two sources would have been that much 
in excess of what they aictually were in 1895. I am officially in- 
formed that freight rates for 1896 will average even lower than 
in 1895. The loss of dividends and of interest on bonds brings 
hardships to hundreds of thousands of people of limited means 
who have invested in these securities. This is no less severe 
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than the loss of work and wap^es to the lal)orer. Tlie latest re- 
port shows that 70 per cent., or over two-thirds (an aggregate 
of nearly $3,500,000,000) of all the outstanding stock of these 
corporations paid nothing in 1895. The same is true of 17 per 
cent, of the bonds. A careful study of these railvsray budgets 
would bring out the appalling fact that probably half of these 
investments are non-productive — certainly five thousand mil- 
lions of them. The gloomy list of non-dividend-paying stocks 
has of late years been gaining from about 60 per cent, ten years 
ago to upward of 70 per cent. now. While this decrease of 
rates has been going on the cost of running trains has not sim- 
ilarly decreased, and herein lies the danger. In commenting 
on this, H. T. Newcomb, of the United States Agricultural 
Department, says, in an admirable article in the Journal of the 
American Statistical Association: 

''These statistics of decreasing returns to investors, finan- 
cial disaster, and widespread insolvency clearly indicate tjiat 
the present railway charges are not too high, unless it is desira- 
ble to reduce all railway corporations to a uniform condition of 
hopeless bankruptcy. There is no public interest which demands 
that railway charges shall be so low as to be unremunerative. 
Too low charges invariably result in the speedy impairment of 
railway service through the physical deterioration of roadbed 
and equipment, and the reduction of the efficiency of the safe- 
guards against accident usually provided, thus materially in- 
creasing the danger to life and property. The expenses due 
to handling traffic and moving trains are much less elastic than 
those incurred for keeping up the quality of track, rolling 
stock, and signaling apparatus, and when depleted revenues 
enforce upon railway managers the necessity of immediate re- 
trenchment the latter are most likely to suffer." 

Tlie Interstate Commerce Commission satistics show that 
this is just what did happen, and that in one year of great re- 
trenchment over 51 per cent, of the reductions were taken from 
expenditures incident to the maintenance of way, structures 
and equipments, though these combined constituted less than 
37 per cent, of the total cost of operation. 
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The following table shows clearly that rates are being 
steadily reduced: 

Revenue Revenue per 
Year. passenf;er ton of freight 

per mile. per mile. 

1890 2.167 -941 

1891 2.142 .895 

1892 2.126 .898 

1893 2.108 .878 

1894 1.986 .860 

J895 2.040 .839 

And a further reduction for 1896. 

With the exception of 1894 passenger rates reached their 
lowest in 1895, while freight rates, save a small rally in 1892, 
are steadily coming down. When compared with foreign coun- 
tries, our rates are indeed low. It is said that if the Pennsylva- 
nia Railroad Company could secure the same rates as the Lon- 
don & Northwestern Company, the annual earnings would be 
increased $12,000,000. Mr. George R. Blanchard, in his re- 
cent testimony before the Interstate Commerce Committee of 
the Senate, said that had our railways collected the lowest of the 
European charges, we would have received $370,000,000 morp 
than we did receive. This calculation was based on the figures 
of 1892. The figures of 1896, which are lower for the United 
States, would make a great difference. 

The impartial student of these data must be struck with 
the necessity of commercial as well as industrial reconstruction. 
The census reports of 1880 and 1890 and the statistics of the 
Interstate Commerce Commission, all of which are uniform, 
together with the valuable reports of H. V. Poor, give us ma- 
terial on which to base a thorough inquiry. The presidents and 
other officers who have charge of these great properties should 
be accorded the same opportunity to be heard as the manu- 
facturing industries. So far as I can learn, there is no desire on 
the part of the railway managers to generally raise rates. There 
is, however, a widespread belief that rock bottom prices have 
been reached, and that anything, even the merest shade lower, 
will be absolutely ruinous. The people of the United States, 
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including the million who should be directly engaged in trans- 
portation, the shippers and manufacturers, might as well real- 
ize now as when destruction has set in, that our railway system 
cannot lcseanother$i 50,000,000 of income in ten years — ^an av- 
erage of $15,000,000 per annum — without sweeping down with 
it the very interests which sustain these roads. The- fact is, 
another twist or so in the downward direction will sim- 
ply kill the goose that lays the golden eggs. When the reve- 
nues of railways arc insufficient to keep up the properties, to 
pay the legitimate interest, to give even a small return on the 
stock, to pay American wages to the employes, to give employ- 
ment to an increasing number of .people instead of to a lesser 
num]>er, allied industries must languish. And the industries 
dependent upon railways are numerous and take a wide range. 

The case against the railways is a familiar one. Those who 
realize these new conditions have no excuses or apologies for 
past mismanagement, nor for the methods by which some of 
these roads were built. Whatever may be said of those who 
built railways far in advance of population, or for purposes 
other than legitimate trade, we have, on the other hand, equally 
to blame, the cities and towns and counties and individuals 
who were ready to mortgage the future to help along the work. 
In a large measure the wind and the water and the fraud have 
been scfueczcd out of these properties. In their place new and 
honestly acquired capital in the shape of enforced loans from 
bondholders and forced assessment of stockholders has been 
invested. Foreclosures, the sheriff, and the courts have wiped 
out much of the inflated values and new capital with reorgan- 
ization for business purposes has followed. Surely no one 
will deny that the consolidations and changes, say of the last 
decade, have been beneficial. There is more uniform action 
than ever before. Better business principles prevail. The pub- 
lic have never been so well and so- cheaply served as now. Con- 
sidering the hard times, the discharges, the reduced time, there 
has never existed better feeling between the railway employe and 
the officers than at present. The loss of $100,000,000 income 
in five years must have been a staggering blow. A continua- 
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tion of this sort of thing would simply destroy much of our 
wealth and arrest the progress of the Republic. It is im- 
portant that the people of the United States should realize this 
situation. The facts herein brought out should be borne in 
mind in any discussion of the railway problem, whether for 
the purpose of State legislation, for.the modification of our In- 
terstate Commerce Act, or for the purpose of giving additional 
employment and more steady wages to the million that should 
be directly employed by our railway system, and to the addi- 
tional hundreds of thousands who, under normal conditions, 
should be kept busy in the allied industries. To ignore these 
facts will work a g^eat injury and place additional obstacles 
in the way of a return to prosperity. 
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Business Interests and the Pooling 

Bill. 

BY ROBERT P. PORTER. 

The Interstate Commerce Bill now before Congress is 
practically the Patterson Bill, which passed Congress by a 
large majority and was approved by the committee in the 
Senate two years ago. It was subsequently reported by the 
Interstate Commerce Committee of the Senate, but never 
reached a vote, on account of pressure of other business and a 
^hort session. The bill is in the interest of the public, the 
shipper, the railway employe and the railway. It will also 
strengthen in many ways and make more eflfectual the work 
of the Interstate Commerce Commission. The public and the 
shippers will have a imiform, just rate, which will not discrim- 
inate against the smaller shippers and which cannot in any 
way become extortionate or unjust under the protection af- 
forded by the bill. The railways will thereunder obtain merely 
the lawful schedule rate, something they have not been able 
to maintain under the present law, because that rate is con- 
stantly fluctuating and generally in the interest of large ship- 
pers alone. 

The importance of this legislation is second to no other 
measure before Congress. The railroads of the United States 
have not only had to bear their share of the loss of tonnage and 
passenger traffic due to the hard times and business depression, 
but have also suffered severely from reductions of rates for 
passenger and freight traffic, which, in the last five years, have 
resulted in a reduction of over $100,000,000 of annual revenue, 
and which since the passage of the Interstate Commerce Law 
in 1887 have aggregated approximately double that amount. 
, While the freight rate per ton per mile on the whole system 
has reached the small sum of 8.39 mills, some of the larger 
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systems receive less than 6 mills per ton per mile. Indeed it 
is safe to say that the bulk of freight is carried on the trunk 
roads at 5 mills per ton per mile. Thait is, our railways are to- 
day carrying one ton of freight 200 miles for one dollar. The 
wonder is bow it is possible to do this and keep up roadbeds 
and equipment and exist? The answer is, they cannot. A large 
percentage of these roads are now in the hands of the court. 
A large part of the invested capital has been wiped out, the in- 
vesting public demoralized and the number of employes re- 
duced. As it now stands the solvency of the American rail- 
ways is continuously threatened. Few will be strong enough 
to continue such business as this, and keep out of the receiver's 
hands. 

Unless our railways are afforded the protection proposed 
in this law, many of these great properties will come to grief 
and hundreds of thousands of additional employes be thrown 
out of work, while others will suffer still further from reduced 
time and reduction of wages. It is not difficult to trace dis- 
tinctly the results of the section of the law of 1887 which pre- 
vented the customary freedom of contract between common 
carriers, and to separate those results from the disasters which 
came from business depression. There are signs of recovery 
in the latter case, but the steadily decreasing rates and fares 
and reductions of income due to unreasonable and vicious 
strife and reprisals and consequent discrimination are cutting 
into the vitals of our railway system, and demonstrate that the 
main hope lies in the repeal or modification of the law which 
has failed to cure the evil. 

It may be said that the central idea of the proposed inter- 
state commerce legislation is to protect the constitutional free- 
dom of contract. The bill contains other and important pro- 
visions that will aid the administration of the Interstate Com- 
merce Law and its general tendency will be to increase the 
power of the commission and extend its usefulness. The rail- 
way companies of the country recognize the usefulness of that 
commission and have aided the commissioners in the enforce- 
ment of the law. If it had not been for the fatal experiment 
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known as the "anti-pooling ' section of the law of 1887, the 
work of the commission would have been far more effectual, 
the railway problem much nearer solution than it is to-day, 
and the equality of rates as between large and small shippers 
much nearer accomplishment. 

The Interstate Commerce Law in asserting and insisting 
that rates shall be reasonable, that there shall be no unjust dis- 
crimination, etc., moved along the line of sound principles. 
In all these provisions, the commission ha& had the support 
of the railway interests or it would not have achieved its pre- 
sent success. To this extent, in all matters relating to the 
publicity of rates, of the returns for statistical purposes, etc., 
the work of the commission has been successful. The section 
of the Interstate Commerce Bill which destroyed the freedom 
of contract between common carriers was based on no prin- 
ciple, imbedded in no common law, and antagonized the best 
experience. That section was an experiment. 

An experiment was forced into the law by the pertinacity 
of one man. Judge Reagan of Texas started out early in 
the seventies to experiment with our railways, and his work 
has not only ended disastrously for the United States, but of 
late years for his own State of Texas, where 99.99 per cent, of 
all the railways are insolvent, and where the roads are operated 
by inadequate forces of employes because the roads cannot 
afford to pay more. His experiment with the United States 
was to deny the carrier the simple right of agreeing with his 
fellow-carrier as to the division which they should make of 
their competitive traffic. Practical railway men argued with 
the Judge. Statesmen pleaded, and showed that his theory 
was against the experience of England, of France, of Germany, 
of every place where there is a railroad. It was of no avail. 
vSenator Piatt of Connecticut delivered an address of great 
power against this experiment — an address which reads more 
like a prophecy to-day. Facts, reason, experience, argument 
and eloquence failed, and the experiment was forced into the 
law. 

What has been the result? In a measure the failure of the 
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Interstate Commerce Law, because we thus injected into it the 
very thing that produced what the law aimed to prevent — com- 
petition betweeut carriers. Competition which has resulted in 
discrimination, favoritism and preference. 

The proposed bill simply puts the law where it ought to 
have been in 1887. It restores the freedom of contract under 
restrictions that would seem to be safe and wise. This the 
railway companies are willing to accept. 

The establishment of the commercial device of freedom of 
contract to these companies is essential to produce no unjust 
discrimination. If there is a vague, undefined fear that free- 
dom to divide traffic may produce unjust consequences, the 
railway companies are willing that the commission should be 
armed with all the powers necessary to protect public interests. 

There are many reasons why this law should be changed. 
Judge Reagan, whose was absolutely the author of section five 
of the Interstate Commerce Law, declaring divisions of gross 
or net earnings illegal, has now modified his views. In a re- 
cent letter he says: "Further study has caused me to believe 
that the section may be amended, so as to benefit both the rail- 
roads and the people, by allowing the railroads to enter into 
traffic arrangements with one another." 

The State Commissioners of Railways, at a convention in 
Washington in 1894, adopted this resolution: 

"Resolved, That it is the sense of this Convention that 
competing common carrierg may safely be permitted to make 
lawful contracts with each other for the apportionment of com- 
petitive traffic or the earnings therefrom; provided, that con- 
ditions and restrictions be imposed which protect the public 
from excessive and unreasonable charges.'' 

The Patterson Bill when before Congress in 1894 received 
the indorsement of the Boards of Trade, many of the Chambers 
of Commerce and a large number of trade and business associ- 
ations. 

It has been fully established that under the present act 
unjust discrimination on the part of common carriers is more 
flagrant and more hurtful, because more secret and insidious 
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than formerly, and results more detrimentally alike to people, 
to shippers and to the railroads. If all the railway companies 
charged according to their published rates there would be no 
trouble, but the tell-tale earnings and increasing cost of com- 
missions and enormous amounts paid for soliciting business 
tell the story so plainly that even Judge Reagan thinks his 
favorite section five (which did the mischief) may be amended. 
The proposed law would remedy much of this. The railways 
would be benefited in a large class of expenses which they 
are now obliged to maintain through being unable to unify 
and concentrate their business. 

Judge Patterson, in a very able report in favor of his bill, 
in May, 1894, says: 

"Each railroad company suspects every other and so it is 
that they all enter into the secret and nefarious business of 
cutting rates. Gain being the object, without regard to public 
welfare, the large shippers, whose patronage is great, secure 
low rates as an inducement, while the small shippers, whose 
patronage is not so desirable, are charged the published rates. 
The small shipper is charged the advertised rates, approved or 
permitted by the Interstate Commerce Commission, while the 
larger shipper secures a cut rate. This system throughout the 
country is gradually destroying the small and enriching the 
large shippers. No process could be devised which would 
more eflfectually contribute to making the few richer and the 
many poorer than this. It is the bane of small industries and' 
individual enterprises throughout the country." 

Judge Patterson's diagnosis is hardly exaggerated. Large 
shippers have taken advantage of the existing law to combine 
against the railways and destroy their smaller competitors. 
As a result we have had false billing, false classification, false 
weighing and myriad other devices for the shipment of goods 
at lower than the regular schedule rates. The Interstate Com- 
merce Commission has apparently been as powerless as the 
railways seem to be to prevent these disturbing and and trade- 
demoralizing practices. The only possible way is to legalize 
these agreements and contracts between competing roads. 
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and thereby establish unity of rates and fair treatment for all 
shippers. The proposed measure would: 

1. Prevent rate wars and secret cuts. 

2. Railways would be forced to live up to their agree- 
ments. 

3. Rebates and discrimination would be stopped. 

4. There would be no motive to violate the law. 

5. Certainty, publicity, and uniformity in the rates of 
transportation would be established. 

6. Our railways would be saved from bankruptcy and 
foreclosures, and our small producers, manufacturers and 
merchants from severe losses. 

7. Many of our railway systems, in order to maintain 
their fixed charges and meet other obligations of operation, 
have been obliged to curtail improvements upon the property. 
If they had received schedule rates under such a bill as pro- 
posed, vast improvements would have been inaugurated, and 
millions put in circulation through the artisans and mechanics 
who would have been employed. 

8. Workshops, mills, locomotive shops, blast furnaces, 
car factories, steel rail plants and a thousand allied industries 
will be started up again and an era of prosperity set in once 
more. 

9. And, finally, it would give the American railway sys- 
tem, representing, as it does, nearly one-fifth of the assets of 
the Republic, a chance. And a chance is all our railways 
want. The railways ask for no legislation to increase rates. 
On the contrary, they are contented with the present schedule 
rate, which, if uniformly observed, would solve the problem 
and bring prosperity to the railways and employment to hun- 
dreds of thousands. They seek no profits on inflated values. 
The question which confronts the railways to-day is whether 
they can earn a reasonable profit on what it would cost to re- 
produce these properties to-day or what it actually cost to build 
the roads originally with interest on subsequent betterments, 
improvements, etc. They, however, must earn enough to en- 
able them to keep pace with the times in furnishing all facilities 
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to the public and carry on needed improvements upon the 
property. As to what are just and reasonable rates on all 
competititve business, that would, under the proposed law, be 
controlled by the Interstate Commerce Commission, which 
would have ample power to enforce rates made under it. This 
demand would seem to be just and reasonable, and a law 
which permits of an agreement for the purpose of maintain- 
ing fair, and reasonable prices cannot be contrary to public 
policy. 



The Scalping of Railroad Tickets. 

BY GEORGE H. DANIELS. 

I have been requested by several parties who are inter- 
ested in the bills now under discussion, to lay before you a few 
of the reasons for asking legislation which will have the eflfect 
of confining the sale of railroad tickets in the State of New 
York to the properly authorized agents of the transportation 
companies, and prevent the sale or manipulation of such tick- 
ets by ticket scalpers or other unauthorized and irresponsible 
persons. 

With your permission, I will, before proceeding with the 
argument, lay on the table for your inspection counterfeit 
tickets which have been honored for passage on the railroads 
of this State, including the Erie Railroad, Delaware Lacka- 
wanna & Western Railroad, Lehigh Valley Railroad, West 
Shore Railroad, New York Central & Hudson River Rail- 
road, Delaware & Hudson Railroad, Rome Watertown & 
Ogdensburg Railroad, and other New York State lines, and 
representing a stock of counterfeit tickets, estimated by the 
general passenger agents of the above-named lines to exceed 
$50,000, every one of which tickets was sold by ticket scalpers. 
A few of these tickets were sold and honored for passage in 
1893, but most of them were sold and honored during the year 
1896; and it is because of the enormous increase in the sale by 
scalpers of counterfeit, stolen and forged tickets within the 
past few years, that the transportation companies have taken 
up so earnestly the question of this legislation, in the hope 
that laws may be secured which will prevent these wholesale 
frauds. 

In England and in all the countries of Continental Europe 
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there are no ticket scalpers, the laws providing that railway 
and steamship tickets shall only be sold by the properly 
authorized agents of the transportation companies, who are 
held to a strict accountability for every ticket sold and every 
act committed by such agents; it being held by the courts and 
legislative bodies of Europe that unauthorized persons have 
no more right to print and deal promiscuously in transporta- 
tion tickets than they have to print and deal promiscuously 
in postage stamps or bank notes of the various governments. 

The Dominion of Canada suffered for years from the dis- 
honest practices of the ticket scalpers, until fifteen years ago, 
when a law was passed by the Canadian Parliament, restrict- 
ing the sale of railroad tickets to the properly authorized 
agents of the companies, who are obliged, under that law, to 
exhibit a certificate of authority in the same manner as no- 
taries public. Since the passage of this law there has never 
been a ticket scalper in the entire Dominion of Canada. 

If men, who were believed to be in the business of alter- 
ing or counterfeiting bank bills, or handling stolen or counter- 
feit money, should open offices in our principal cities and 
towns, to carry on their illegitimate business, we should at 
once move to put a stop to such practices, and, if necessary, 
petition the State Legislature and the Congress of the United 
States to pass laws to protect the public from such unauthor- 
ized and irresponsible handlers of money. 

The dishonest railroad ticket scalper stands in the same 
relation to the railroads as the money handlers above referred 
to would to the regular banking institutions which have been 
established by law, are always subject to legal regulation and 
are responsible for every dollar that passes over their coun- 
ters. 

The ticket scalping offices have, in the language of the 
court, "Become a fruitful source of crime, and are found to 
be a 'fence' for the receipt of counterfeit and stolen tickets." 

When a ticket office is robbed, we look at once into the 
scalping offices for the stolen tickets, and we invariably find 
them there. 
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If a dishonest employe steals railroad tickets, he sells 
them to a scalper. There is no other way to dispose of them. 

If a man or a gang of men counterfeit railroad tickets, the 
market for such counterfeits is the ticket scalper's office, there 
being no other way to turn them into cash; and if there were 
no scalping offices there would be no incentive to either steal 
or counterfeit railroad tickets. 

A claim is made by the ticket scalper that he is neces- 
sary as a middleman between the railroad and the public, to 
secure reduced rates for the latter, and that if it were not for 
his intervention the public would be unable to secure reduc- 
tions. This claim is untrue; in fact, the presence of the ticket 
scalper is always a menace to a reduction in rates, is the cause 
of annoying restrictions placed upon reduced rates tickets and 
in very many cases prevents any reduction whatever. The 
truth of this statement will be attested by the secretary of every 
large society that holds an annual meeting in the State of 
New York. 

Another claim of the ticket scalper is that he is necessary 
to the traveling man, in order that he can have a market for 
his unused tickets. This claim is also untrue and misleading. 
No such necessity exists. Every reputable railroad in the 
United States will redeem unused tickets, or portions of tickets 
of all classes, that are valid for passage over it, at their full 
value, and in strict accordance with the law in every State 
where there is a law on this subject; and in States where there 
are no laws obliging the railroad companies to redeem their 
tickets, they are redeemed in accordance with the rules of the 
company, which are founded upon the principle that where 
no service has been rendered, no revenue has been earned, 
and that a man who paid for his ticket and did not use it, is 
entitled to receive back his money. If he used a part of his 
ticket, he is entitled to receive back what he paid for it, less 
the regular fare for the portion used. A practical illustration 
of this rule is shown in the records of the New York Central 
for 1896. During that year we redeemed 24,372 tickets, rang- 
ing in amounts from four cents to $20, the total amount paid 
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by the New York Central for tickets so redeemed in 1896 be- 
ing $31,772.23; and when it is understood that every railroad 
of any consequence in the country has rules similar to the 
New York Central, it will be clear to any fair-minded man 
that there is no necessity for the ticket scalper, or any other 
middleman, between the public and the railroads, to protect 
the interests of either; but while the railroads, in accordance 
with their rules, redeem at its full value every ticket that is 
valid for passage, there is no law to compel the ticket scalper 
to redeem tickets he sells, and it is well known to those who 
are familiar with the practices of these gentlemen, that they 
do not redeem their tickets, and that the unwary traveler who 
buys them has no redress. 

The generally demoralizing, dishonest and disreputable 
character of the illegitimate business of ticket scalping is 
clearly set forth in the printed documents filed herewith, and 
which we desire to have form a part of the argument in favor 
of legislation which will at once and forever put a stop to, what 
the Interstate Commerce Commission call, this illegitimate 
and illicit traffic. The documents referred to are in part as 
follows: 

"Extract from the Ninth Annual Report of the Interstate 
Commerce Commission, marked 'A.' 

"Extract from the Tenth Annual Report of the Interstate 
Commerce Commission, marked 'B.' 

"A pamphlet entitled 'What is Ticket Scalping?' marked 
'C,' which contains opinions of the courts, the press and Inter- 
state Commerce Commission; some circulars issued by ticket 
scalpers,^ showing their dishonest methods in their efforts to 
induce others to adopt dishonest practices; some sworn testi- 
mony of ticket scalpers themselves in a case before the Su- 
preme Court of New York. 

"The report of the Committee on Interstate and Foreign 
Commerce on House Bill 10,090, strongly recommending the 
passage of said bill, which had for its object the wiping out 
of the business of ticket scalping, marked 'D.' 

"Circulars E, F, G, H, J, L, M, N and O, containing edi- 
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torials and leading articles favoring the passage of laws which 
will confine the sale of railroad tickets to the properly author- 
ized agents of the transportation companies, and hold said 
companies to the strictest accountability for the acts of such 
agents; requiring the redemption of all unused or partly used 
tickets at their full value. Among the papers so indorsing 
this proposed legislation are: 



Albany, 


Times-Union. 
Argus. 


New Orleans, 


{ Times- 
( Democrat. 


1 1 


Evening Journal. 


New York, 


Herald. 


i t 


Express. 


i 1 


Sun. 


Brooklyn, 


Standard Union. 


II 


Times. 


li 


Citizen. 


i< 


Tribune. 


Buffalo, 


Express. 


II 


Press. 


i( 


Commercial. 


II 


Daily News. 


li 


Courier. 


It 


Mom'g Advertiser. 


Black Rock, 


Inter'l Gazette. 


11 


Journal of Com. 


Boston, 


Herald. 


li 


Mail and Express. 


Chicago, 


Tribune. 


<i 


Evening Sun. 


i 1 


Times-Herald. 


It 


Com. Advertiser. 


ki 


Inter-Ocean. 


Nunda, N. Y. 


, News.. 


1 1 


Chronicle. 


Perry, N. Y., 


Herald. 


< 1 


Evening Post. 


Philadelphia, 


Times. 


II 


Herald. 


It 


Evening Bulletin. 


Canandaigua, 


{ Ontario Co. 
( Journal. 


Rochester, 
i 1 


Union & Advertiser. 
Dem. & Chronicle. 


Dunkirk, N. Y 


., Observer. 


ii 


Catholic Journal. 


Elgin, 111., 


Every Saturday. 


Rome, 


Sentinel. 


Gloversville.N.Y. Leader. 


II 


Republican. 


Gowanda, N. Y 


'., Leader. 


Schenectady, 


Union. 


Kansas City, 


World. 


Sing Sing, 


Republican. 


Louisville, 


j Courier- 

( Journal. 

Times. 


St. Paul, 

II 


Pioneer Press. 
Dispatch. 


Minneapolis, 


Toledo, 


Blade. 


Memphis, 


Southern Post 
( Journal. 


Utica, 


Press. 


Washington, 


Post. 






Water town, 


Times." 



A concise answer to the question, "What is Railway 
Ticket Scalping.?" has been given, as follows: 

"The business of railway ticket scalping is a device for 
violating the Interstate Commerce Law. 

"It affords a market for unpunched railroad tickets in the 
hands of dishonest conductors or others. 

"It offers an inducement for persons charged with the 
handling of railroad tickets to sell them unlawfully for their 
own advantage. 
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"It furnishes a fence for lost, stolen and forged railway 
transportation. 

"It offers a premium for forgery, the passenger who 
signs a name not his own on a railway ticket bought of a 
scalper being guilty of forgery every time he does it; and this 
is done many times every day in almost every city in the land. 

"It makes many of the most reputable business men 
parties to the grossest violations of State and National crim- 
inal laws. 

"It perpetrates the most glaring frauds upon unsuspect- 
ing travelers, who suppose they are dealing with the author- 
ized agents of the railroads. 

"It induced a boy in the office of a special agent of the 
Postoffice Department in Chicago to steal his employer's 
railroad passes and sell them to a scalper. 

"It induced a boy in a railroad office in Cincinnati to steal 
railroad tickets and sell them to a scalper. 

"The business of railway ticket scalping is, in the lan- 
guage of one of the judges of the Supreme Court, 'a fruitful 
source of crime.' 

"It has been declared illegal and prohibited by law in 
the great States of Pennsylvania, New Jersey, Illinois, In- 
diana, Montana and Texas. 

"It is prohibited and prevented by law in Canada, in Eng- 
land and in Europe." 

From the records of the legal department of the New 
York Central I find that where ticket offices have been robbed, 
the stolen tickets have invariably been found in the ticket 
scalpers' offices. Recent examples of this character are as 
follows : 

In 1891 the Newburgh ticket office was robbed and the 
tickets sold by New York scalpers. 

In 1892 the Lockport ticket office was robbed and tickets 
were sold by Buffalo, Chicago and New York scalpers. 

In 1893 the Suspension Bridge ticket office was robbed 
and tickets were sold by Buffalo scalpers. 

In 1896 Rosendale ticket office was robbed and tickets 
sold by New York scalpers. 
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In 1891, 1892, 1894 and 1895 tickets stolen by employes 
were sold by scalpers in New York, Albany, Kingston and 
other points. 

That forged tickets are handled regularly by scalpers in 
all parts of the country can readily be proved by the records 
of the legal departments of all the principal lines in the coun- 
try. 

The crying need for legislation to protect the traveling 
public, as well as the railroad companies, is emphasized by the 
discovery during the past year of wholesale ticket forgeries 
on 3ix large systems of railways in the United States, the re- 
sult of which was a very considerable loss, not only to the 
railroad companies, but to the general public, as the detection 
of such tickets in the hands of passengers resulted in the ex- 
pulsion from the trains of 450 passengers on one system of 
railways alone, in six months, which will give some idea of the 
inconvenience and loss to which the general public was put, 
through the illegitimate traffic of the ticket scalper. 

You will readily understand that counterfeit, stolen or 
other fraudulent tickets cannot be disposed of in this country 
except through the ticket scalping offices. No person would 
buy a railroad ticket of a man on the street corner, and it is 
only because these people have, in the absence of any law 
on the subject, been permitted to open offices, with regular 
ticket signs on the outside, ticket cases, ticket stamps and all 
the paraphernalia of a regular office on the inside, that they 
have been enabled to deceive the public and build up a traffic 
which however honest it may have been in its inception, has 
steadily degenerated during the past ten years. 

A fair estimate of the character of the business of the 
ticket scalper of to-day may be obtained from a letter writteri 
by Mr. J. D. Miller, of the Miller Sidewalk Paving Company, 
Columbus, Ohio, and addressed to Congressman Hepburn, 
chairman of Committee on Interstate and Foreign Commerce, 
House of Representatives. Washington, D. C, in which he 
stated that he was a member of the American Ticket Brokers' 
Association for ten years, and, becoming disgusted with the 
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crookedness in which the business had fallen, he voluntarily 
retired from it. He said that nine out of ten of the statements 
of Mr. McKenzic, who represented the ticket scalpers before 
the Senate Committee at Washington, could be easily dis- 
proved. He said that every time a mileage ticket was sold 
by a broker for use, it required the telling of one falsehood 
and the forgery of one name; that every time the return part 
of an iron-clad excursion ticket was sold by a broker, it re- 
quired the telling of one falsehood, the forgery of one name 
and the bribery of the ticket agent to stamp the ticket. He 
savs that brokers claim to onlv handle business where there 
is competition, and only in large cities; but he says that in no 
towns, where brokers are doing business, there are less than 
ten thousand people, according to the United States census, 
and in 31 of these towns there is only one railroad. He states 
that three members of the Guarantee Ticket Brokers' Asso- 
ciation are now in the penitentiary for forgery. He says that 
in the States of New Jersey, Pennsylvania, Indiana, Illinois, 
Montana and Texas, there are laws similar to House Bill 
10,090, which passed the House of Representatives at Wash- 
ington by a two- thirds majority; and that the Supreme Courts 
of Pennsylvania, Illinois, Indiana and Minnesota have passed 
on these laws, declaring them constitutional. He says that 
the railroad companies have been obliged on account of the 
ticket scalpers to put all manner of restrictions on their tickets 
in order to prevent their being manipulated, and he says that 
the public, as a rule, does not patronize ticket brokers, and 
that the brokers have no money invested in the business, out- 
side of their office fixtures, and the tickets that they may have 
on hand. 

The passenger fares of the railroads of the State of New 
York are fixed by law, and are lower than those of the rail- 
roads in any other State of the Union; they are lower than 
those on the railroads of any country on the globe, and the 
service furnished by our railroads is superior to that of any 
other country in the world. 

Just here, if you will permit me, I will quote from several 
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of the highest foreign authorities on this subject, and I am 
sure that the representatives of other railroads here present 
will pardon nie for referring to it in a manner somewhat per- 
sonal to the New York Central. The Imperial Government 
of Germany recently sent a commission to the United States 
to study our railroads, and in their report, which has just been 
received by the State Department at Washington, this lan- 
guage occurs: "Lack of speed, lack of comforts, lack of cheap 
rates, are the charges brought against the German Empire's 
railways, as compared with those of the United States." Of 
the report, Consul Monaghan, at Chemnitz, Germany, writes 
to the State Department that the commissioners went over a 
large portion of the Union, covering more than 8,000 miles, 
and that they classed the New York Central & Hudson River 
Railroad as one of the world's best railways. They com- 
pared the New York Central's "Exposition Flyer," covering 
980 miles between New York and Chicago, in twenty hours, 
with the fast train from Leipsic to Rome, 945 miles, in thirty- 
five hours. Other comparisons that may be made are the 
New York Central's "Empire State Express," from New York 
to Buffalo, 440 miles, in eight and one-quarter hours; Berlin 
to Vienna, 438 miles, in fifteeen hours; from New York to Chi- 
cago by the New York Central's "Limited Train," 980 miles, 
in twenty-five hours; from Paris to Rome, 905 miles, in 
thirty-four hours. 

The German Commissioners' report goes on to say; 
"Lack of comfort on German railroads is due to the fact that 
Germany, like all continental countries, built its cars on Eng- 
land's model of the antediluvian stage coach. These swinging 
boxes, rattling from side to side, are the horror of English 
and continental travel. Of these, the United States railroad 
system knows nothing at all. The cars in the United States 
are models of comfort, easy riding and convenience." Our 
sleeping-car system is put down as vastly superior to the 
European. Our baggage system, they say, is infinitely better 
than theirs; and they make a point that we carry one hun- 
dred and fifty pounds of baggage free, while they carry only 

(20) 



302 YEAR BOOK OF RAILWAY LITERATURE. 

fifty-five pounds free and then only on certain classes of 
tickets. They also commend our free time-table system and 
our bureaus of information. They state that the lighting of 
our trains is superb, while the lighting of the German trains 
is wretched. The German Empire is urged by this commis- 
sion to copy many of our methods. 

During the summer of 1896 the New York Central & 
Hudson River Railroad had the honor of entertaining and car- 
rying across your State the ambassadors of Japan and China, 
who were sent to represent those coimtries at the coronation 
of the Czar of Russia at Moscow; and later carried Prince 
Michel Hilkoff, Imperial Minister of Railways of Russia — 
the greatest foreign railway man who ever visited this country 
— over its line from New York to BuflFalo and Niagara Falls, 
in daylight, and exhibited to him many of the marvelous 
manufacturing facilities and commercial advantages afforded 
by your great State. 

Li Hung Chang, the great Viceroy of China, said: "No- 
w^here else in the world are there such fast and luxurious 
trains as in the State of New York." 

"The speed, the comfort, the luxury of your railroads is 
a marvel to me,*' said Marquis Yamagata, Field Marshal of 
Japan. 

"There is nothing in Europe to compare with your rail- 
roads," said Prince Hilkoff, Imperial Minister of Railroads of 
Russia. 

During the World's Fair, Sir Henry Truman Wood, sec- 
retary of the Royal Society of Arts, and a special representa- 
tive of the English Government at the World's Fair, stated re- 
peatedly that nowhere in Europe could there be found such 
luxury in travel as on the New York Central's limited trains. 

The expression of these opinions should be a matter of 
just pride to every member of the Legislature of the State of 
New York — yes, to every citizen of the Empire State. 

Mr. Chairman: Inasmuch as the passenger fares in this 
State are fixed by law, it would seem to be only right and 
proper that these fares and the traffic conducted under them 
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should not be interfered with by unauthorized and irrespon- 
sible persons, to the detriment alike of the traveling public and 
the transportation companies. 

Passengers fares of New York railroads, being fixed by 
law, if found to be too high, should be reduced by act of the 
Legislature — the lawmaking power of this State — and if they 
are to be reduced it should be done in such a manner as to 
make the reduction available to every citizen of the State, 
the weakest as well as the strongest, the poorest as well as 
the richest; the infrequent traveler, who, seldom leaving 
home, does not understand the tricks of the ticket scalper, as 
well as the up-to-date business man, who needs no such pro- 
tection; but it is not within the province of irresponsible and 
unauthorized ticket scalpers, who are neither officers of the 
State, nor employes of railroad companies, to arrogate to 
themselves the duties and powers of the Legislature in fixing 
rates of transportation. Wherever such irresponsible persons 
have been allowed, through the absence of laws on the subject, 
to interfere in these matters, it has invariably resulted in un- 
just discriminations against that portion of the public who need 
more than any other the protection of the law. 

For the reasons herein set forth, and amplified in the 
documents which have been filed with your honorable body, 
we ask at your hands the passage of the bills now before you 
relating to this matter. 

We ask this legislation, not in the name of the transporta- 
tion companies alone, but in the name of that portion of the 
traveling public who are infrequent travelers, and from the very 
nature of their traveling are easily deceived by these irresponsi- 
ble and unauthorized handlers of railroad tickets. It is that por- 
tion of the public who seldom leave their homes, and are the 
easy dupes of the green-goods man, the bunco-steerer, the confi- 
dence man and the ticket scalper; and this portion of the public 
— possibly more than any other — should receive the protection 
of the strong arm of the State. The sharp, up-to-date, thor- 
oughly informed business or professional man needs no such 
protection; he knows where he wants to go, and what the cost 
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of his transportation should be, but the poor man, who re- 
ceives small pay, needs every cent he gets, and who does not 
know about the fraud perpetrated in the dishonest handling 
of railroad transportation, loses by this illegitimate business. 

We ask this legislation in the name of more than 500 
bankers of the State of New York, who have petitioned your 
honorable body in favor of this bill. 

We ask it in the name of all the teachers and public edu- 
cators of the State of New York, for whose meetings we 
should be glad to give reduced rates, but for the presence of 
the ticket scalper, who changes and manipulates the return 
tickets to the mutual disadvantage of the conventions and 
the railroads. 

We ask it in the name of all great religious bodies of the 
Empire State, who are hampered in their efforts to secure re- 
duced rates for their conventions by the presence of the ticket 
scalper. 

We ask this legislation in the name of more than 700 New 
York State hotel-keepers, whose business is interfered with 
by the ticket scalper, in preventing the holding of conven- 
tions which otherwise would be held in our cities. 

We ask this legislation in the name of hundreds of repre- 
sentatives of the press in this State, who, appreciating the 
disreputable character of the business, have spoken and writ- 
ten in favor of legislation which would prevent dishonest han- 
dling of railroad transportation. 

We ask this legislation in the name of the 140,000 em- 
ployes of the transportation companies in the State of New 
York, who are loyal citizens of the State, and amenable to your 
laws. 

We ask it in the name of every man who believes in fair 
dealing, and that all classes of the public — the poorest as well 
as the richest — should receive from the transportation com- 
panies every cent of reduction which may be legally made in 
the rates of fare, without paying tribute to any middleman to 
come between the transportation companies and the public 
whom thev serve. 



The Limitations of Governmental 
Regulations of the Railroads. 

By Joseph Nimmo, Jr. 

The progress of the world toward commercial and indus- 
trial liberty has come through the observance of beneficent re- 
straints imposed by physical and economic conditions. The 
evolution of the American Railroad System furnishes a splendid 
illustration of the tendency of such wholesome restraints toward 
securing the best fruits of liberty in commercial and industrial 
affairs, and the largest possible advancement of the material 
interests of mankind. 

The fact that the railroad is an avenue of commerce, the 
pathway of which is no wider than the wheel of the vehicle 
which moves upon it, differentiates it sharply from every other 
kind of commercial highway of which the world has had 
knowledge, and constitutes the fundamental organic restraint 
under which railroad transportation exists. This physical char- 
acteristic prevents the railroad from becoming, in the ordinary 
sense, a free highway of commerce and has dictated and abso- 
lutely compelled the adoption of the following economic and 
commercial restraints upon railway transportation, which do 
not apply on free highways of commerce: 

I. The framing of freight tariffs and the publication 
thereof. The necessity for this particular restraint upon the 
freedom of railroad transportation manifested itself at an early 
date, and became an established custom among railroads with- 
out any compulsion of legal enactment. This constitutes a 
clean-cut departure from the practice which had prevailed and 
which still prevails on free highways of commerce. Time, how- 
ever, has proved it to be a wholesome restraint upon railroad 
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transportation, and throughout the country it now has the sanc- 
tion of law. 

2. Agrcemmts as to competitive rates. As competing 
lines were constructed, the necessity for agreements as to com- 
peting rates to and from rival trade centers became apparent. 
The laws of the country now recognize the necessity for such 
wholesome restraints upon the freedom of competition, and 
enforce them as a matter of common or experiential law. 

3. The uniform classification of merchandise as freight on 
different railroads. This restraint upon the freedom of rail- 
road transportation is somewhat in the nature of a corollary 
upon the publication of rates and agreements as to competitive 
rates. It had its origin solely in the lessons of experience. No 
legislator or railroad commissioner ever conceived of the neces- 
sity of such restraint upon railroad traffic in advance of its * 
proven beneficence, but the laws of the land have for years 
recognized the importance of it and aid in its enforcement. 

4. Ample public notice of intended changes in rates. This 
also is a restraint upon the freedom of competition not prac- 
ticed on free highways of commerce, but found by the teach- 
ings of experience to be necessary for the maintenance of com- 
mercial order. The adoption of this restraint upon railroad 
transportation was in no instance the subject of legislative 
prescience or devisement, nor the outcome of any govern- 
mental regulation. The lawmaker has simply given it statu- 
tory sanction for the reason that it is dictated by whait Lord 
Bacon styled the lex legis, or law of experience. 

5. Agreements as to the apportionment of competitive traffic. 
Experience has proved this restraint upon the freedom 
of competition to be necessary in order to maintain agreed 
rates, and to prevent unjust discriminations, and commercial 
disorder. The commercial bodies of the country, quite gener- 
ally, have been brought to see the soundness of this expedient. 
A strange prejudice founded upon mistaken ideas as to the 
intent and operations of this form of restraint upon railroad 
transportation has, however, to some extent, deterred legisla- 
tors from giving it the sanction of law. 
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The several restraints upon the freedom of competition 
thus mentioned constitute the substantial basis of all beneficent 
railroad administration in this country; and, as before observed, 
the progress of commercial and industrial liberty has come 
through the observance of restraints. During the last thirty 
years the American Railroad System has become the instru- 
ment of a larger commercial development than previously ex- 
isted on this continent, and it now constitutes the most exten- 
sive, the cheapest and the most efficient system of transporta- 
tion that the world ever saw. 

Gradually the railroad companies of the country established 
a common track gauge, and entered into agreements for the 
interchange of traffic and the joint use of freight cars, until at 
length the various lines became unto the shipper and traveler 
as one great American Railroad System. This brought ten 
thousand trade centers, as well as the agricultural, manufactur- 
ing and mining industries of the whole country, into active 
competition. So above and aside from all those particular re- 
straints upon the freedom of railroad transportation, enforced 
by the lessons of experience, the competition of commercial and 
industrial forces now exerts an overpowering influence in de- 
termining the value of transportation services. The tendency 
of this is constantly toward a parity of prices and of freight 
charges. Thus the competition of commercial and industrial 
forces exerts a much stronger influence in the determination 
of freight charges than any power which the railroad companies 
can exert, either singly or through any possible form of com- 
bination. This is not theory, but the verdict of actual experi- 
ence. The average rate of transportation on railroads has been 
reduced to less than half the average rate only twenty years ago, 
viz. : for 2 cents a ton a mile in 1873, to 0.8 of one cent a ton 
a mile in 1893 — the latter being only 40 per cent, of the former 
rate. This reduction of rates, upon the basis of the tonnage of 
1893, amounted, for the whole country, to over one thousand 
million dollars. It has been of enormous advantage to the 
country, but severe on railroad corporate interests. Besides 
during the last nineteen years about 31 per cent, of the railroad 
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property of this country has gone into bankruptcy. All this 
has been directly or indirectly the result of the interaction of 
commercial and industrial forces. Tiie railroad companies have 
strenuously, but in vain, opposed this downward tendency of 
rates and of railroad properties. 

President Roberts of the Pennsylvania Railroad Com- 
pany said in his last annual report: 

"The return that your property makes to its shareholders 
is infinitesimal as compared with the return it makes to the great 
country which it traverses." 

That is beyond all question, and it proclaims the most im- 
portant fact in the history of railroad transportation in this 
country. 

But in addition to the enormous advantages which the 
country at large has realized from the reduced cost of railroad 
transportation, another vitally important public advantage has 
been secured. Out of the interaction of competing forces al- 
ready described the transportation of merchandise in the United 
States has acquired a clearly defined commercial value, which 
has become the substantial basis of beneficent governmental 
regulation. Thus a great commercial principle regarding rail- 
road transportation has been evolved. 

It appears evident from the foregoing that the business of 
railroad transportation in this country is not, as some would 
suppose, a thing at haphazard, which must be cared for and 
coddled and controlled by governmental authority. On the 
other hand, the function of governmental regulation of the rail- 
roads is limited, first, to the enforcement of those wholesome 
economic and commercial restraints which experience has dic- 
tated and custom established; and second, to the determination 
of just and reasonable rates along continuous lines, upon the 
basis of the commercial values of transportation services. This 
is the regulation in contradistinction to the administraton of 

the railroads. 

This delimitation of responsibility and authority, however, in- 
volves nothing new in principle. Those wholesome rules of 
public policy upon which our form of government securely 
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rests were begotten of faith in the beneficent results of the 
interaction of untrammeled commercial and industrial forces. 
Said President Jefferson, in his first annual message to Con- 
gress: "Agriculture, manufactures, commerce and navigation, 
the four pillars of our prosperity, are the most thriving when 
left most free to individual enterprise." This expresses that 
particular feature of Americanism which we delight to call 
Jeffersonianism. It is liberty born of wholesome and necessary 
restraint and regulated by the highest form of law — the law of 
human experience. This is strikingly exemplified in the evolu- 
tion of the American Railroad System, which has attained unto 
its present beneficent condition through the outworking of the 
natural or economic law of its being, a law which has its ex- 
pression in clearly defined restraints, dictated by the interaction 
of commercial and industrial forces. 

Refusal to distinguish between the administration and the 
governmental regulation of railroad transportation is, however, 
a prevailing fault of the present time. Conformity to the re- 
straints and governing conditions already described is an ad- 
ministrative function which devolves upon railroad managers. 
Governmental regulation, on the other hand, implies merely 
the duty of seeing to it that the correct relative commercial value 
is given to different rates along continuous lines, and that other 
practices proved by the lessons of experience to be just and 
beneficent are observed. This conforms to Jefferson's rule of 
leaving commerce "free to individual enterprise." The faith- 
ful observance of this rule of public policy will keep our national 
government out of any mischievous and un-American paternal- 
ism. 

In conformity with this idea the Interstate Commerce Act 
relates mainly to the prevention of unjust discriminations and 
exorbitant rates. All decisions of the Interstate Commerce 
Commission in regard to rates also rest upon the commercial 
value of transportation services as determined by that inter- 
action of commercial and industrial forces already described. 
The decisions of the commission in regard to discriminations 
and to remissions pf the long and short haul rule of the fourth 
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section gain approbation and appeal to the public sense of 
justice only as they are based upon the commercial value of 
transportation services, determined in the manner already de- 
scribed. The result of such administration of the Interstate 
Commerce Act has been most gratifying. Of all the complaints 
which reached the commission during the year 1893, ^^^Y six- 
teen cases came to a hearing and determination, and not a sin- 
gle case of exorbitant charges was proved. Only about two- 
thirds of the sixteen cases heard involving unjust discrimina- 
tions, or about eleven, were decided against railroad companies. 

But in the face of the foregoing facts proving the necessary 
and proper limitations upon governmental regulation, the Inter- 
state Commerce Commission has for several years been uttering 
the appeal to Congress, "Strengthen the Commission! 
Strengthen the Commission!" As opportunity has afforded I 
have earnestly opposed such appeals for additional power. In 
their third annual report, submitted to Congress November 30, 
1889, the commission, on page 106, commented upon the "in- 
congruity" of adding the "judicial function" to their prosecut- 
ing function. But within fourteen months thereafter they came 
before Congress with a strenuous appeal for judicial powers in 
order to "strengthen the commission." Several able lawyers, 
among them the Honorable Richard Olney, now Attorney-Gen- 
eral of the United States,* appeared before a committee of the 
Senate and protested against such a mischievous perversion of 
our governmental polity. By the courtesy of the committee I 
took part in that discussion, confining my attention to the com- 
mercial and economic aspects of the case. I am inclined to 
believe that the contention of the Interstate Commerce Com- 
mission was regarded as being rather absurd. At any rate. 
Congress took no action whatever in regard to it. 

But the appeal, "Strengthen the Commission," in one form 
and another has been reiterated by that body ever since. A 
member of the commission contended before the World's Rail- 
way Congress at Chicago, in 1893, for a certain form of rate- 

* Since this was sent to the printer, Mr. Olney has become Secretary 
of State. 
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making. About a year ago one of the commissioners appeared 
before the Senate Committee on Interstate Commerce with a 
clean-cut request that Congress would grant to the commission 
a somewhat general power of rate-making, alleging that it was 
necessary in order to "strengthen the commission." This was 
an astounding proposition. It involved nothing less than a 
recommendation in favor of imposing upon the executive 
branch of the Government of the United States full and com- 
plete responsibility for the prosperity of the commercial and 
industrial interests of the United States, and for the course of 
its development. That constituted an open repudiation of the 
doctrine of Thomas Jefferson, that the commerce of the coun- 
try should be "left free to individual enterprise" — by which Mr. 
Jeflferson meant, of course, free to American individual enter- 
prise. Happily this rate-making proposition as signally failed 
to command the serious attention of Congress as did the propo- 
sition made two years before to confer upon the commission 

judicial powers. 

During the last session of Congress, Mr. Morrison, chair- 
man of the Interstate Commerce Commission, a professed fol- 
lower of Thomas Jeflferson, appeared before the Senate Com- 
mittee on Interstate Commerce and pleaded in favor of refusing 
to allow railroad companies to enter into agreements as to the 
apportionment of competitive traflSc, unless such agreements 
are first submitted to the commission for its approval or dis- 
approval. But as already explained, such agreements consti- 
tute a mode of self-restraint dictated bv economic conditions 
for the prevention of a destructive and demoralizing competi- 
tion, for the maintenance of agreed rates, and for the prevention 
of unjust discriminations — fundamental objects for which the 
Interstate Commerce Commission was ihstituted. Mr. Mor- 
rison's appeal constitutes an unmistakable expression of that 
form of paternalism here and there advocated throughout the 
country, but which goes in the face of that expression of Jeflfer- 
sonianism which I have already quoted. As well subject any 
other wholesome commercial or economic restraint to the dis- 
cretion of the commission, and thus make its will a I9.W of laws. 
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Evidently the proposition advanced by Mr. Morrison, if 
adopted, would "strengthen the commission," and promote its 
glor/through an addendum in the nature of an index expurga- 
tortus, both of which objects are distinctly un-Jeflfersonian and 
paternalistic. The adoption of such an expedient as that pro- 
posed by Mr. Morrison would also introduce in this country the 
bad precedent of subjecting purely commercial contracts to 
governmental supervision; and, as I before remarked, it would 
impose upon our National Government responsibility for the 
prosperity and for the course of the development of this g^eat 
country with its almost infinite variety of commercial and 
economic conditions. This would be an error of the most 
serious character. 

The prevailing political fault of the times is the propensity 
to ignore the fact that all sound commercial law must be based 
upon the lessons of experience, and that all wholesome govern- 
mental regulations must be subordinated to governing eco- 
nomic and commercial conditions. 

In a word, the work of the Interstate Commerce Commis- 
sion relates solely to the frictional resistances and the incidental 
evils of the grandest system of transportation which the world 
ever saw. It is therefore the height of folly and the baldest vio- 
lation of our cherished principles of Americanism to assume 
that the Interstate Commerce Commission should have the 
right to administer, or that it has the ability to administer, the 
transportation interests of this vast country. Better a thousand 
times wipe the Interstate Commerce Commission out of exist- 
ence than commit our Government to any such paternalistic 
and un-American line of policy. The very attempt to make 
such a departure from settled rules of public policy would 
plunge our Government into the most embarrassing complica- 
tions. 

If populism shall force its tenets to the decision of the 
American people, I know of no issue upon which the absurdity 
of its principles can be so easily illustrated as upon that of at- 
tempting to place the transportation interests of this country 
under governmental ownership or control. The adoption of 
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such a policy would be a crime against the basic principles upon 
which our Government rests. 

For the ability and sincerity of purpose of the gentlemen 
who, from the beginning, have composed the Interstate Com- 
merce Commission, I entertain no other feelings than of respect. 
I have also regarded, with profound admiration, their work 
within the limitations of preventing unjust discriminations and 
exorbitant rates, the gratifying results of which work have al- 
ready been mentioned. I differ with those gentlemen only in 
regard to questions of public policy which it has been my object 
here briefly to discuss. 

The study of this great subject, as private citizen and as 
Government officer for thirty years, inspires me with an enthu- 
siastic purpose to advocate what I regard as fundamental prin- 
ciple, the maintenance of which is essential to the peace and 
prosperity of our country. 1 cannot for a moment entertain 
the thought that the Congress of the United States can be de- 
luded into the folly of granting to the Interstate Commerce 
Commission the power, in any manner or degree, to administer 
the commercial and industrial affairs of this great country, and 
thus to compromise its political character. The effect of such 
action would be calamitous. Our government was built up- 
right. It has stood for more than a centur}', "four square to 
all the winds that blow," and so let it stand forever. 



The Trans-Missouri Case, 

I. 

SUPREME COURT OF UNITED STATES. 

No. 67. — October Term, 1896. 

The United States Appellant, ) Appeal from the United States 

vs. V Circuit Court of Appeals for 

The Trans-Missouri Freight Association. ) the Eighth Circuit. 

[March 22, 1897.] 

On the 2d day of July, 1890, an act was passed by the 
Congress of the United States, entitled, "An act to protect 
trade and commerce against unlawful restraints and monop- 
olies." (26 Statutes at Large, 209, chap. 647; Supplement 
to Revised Statutes, p. 762.) 

The act is given in full on the margin.* 

On the 15th day of March, 1889, all but three of the de- 
fendants, the railway companies named in the bill, made 
and entered into an agreement by which they formed them- 

* An act to protect trade and commerce against unlawful restraints 

and monopolies. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled: 
otherwise, or conspiracy, in restraint of trade or commerce among 

Section i. Every contract combmation in the form of trust or 
the several States or with foreign nations, is hereby declared to be 
illegal. Every person who shall make any such contract or engage 
m any such combination or conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding $5,000, or by imprisonment not exceeding one year, 
or by both said punishments, in the discretion of the court. 

Sec. 2. Every person who shall monopolize, or attempt to monop- 
olize, or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a mis- 
demeanor, and, on conviction thereof, shall be punished by fine not 
exceeding $5,000, or by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the court. 

Sec. 3. Every contract, combination in form of trust or other- 
wise, or conspiracy in restraint of trade or commerce in any Territory 
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selves into an association to be known as the "Trans-Missouri 
Freight Association," and they agreed to be governed by the 
provisions contained in the articles of agreement. 

of the United States or of the District of Columbia, or in restraint of 
trade or commerce between any such Territory and another, or between 
anj' such Territory or Territories and any State or States or the 
District of Columbia, or with foreign nations, or between the District 
of Columbia and any State or States or foreign nations, is hereby 
declared illegal. Every person who shall make any such contract 
or engage in any such combination or conspiracy, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be pun- 
ished by fine not exceeding $5,000, or by imprisonment not exceeding 
one year, or by both said punishments, in the discretion of the court. 

Sec. 4. The several Circuit Courts of the United States are hereby 
mvested with jurisdiction to prevent and restrain violations of this 
act; and it shall be the duty of the several district attorneys of the 
United States in their respective districts, under the direction of the 
attorney-general, to institute proceedings in equitj- to prevent and 
restrain such violations. Such proceedings may be by way of petition 
setting forth the case and praying that such violation shall be enjoined 
or otherwise prohibited. When the parties complained of shall have 
been duly notified of such petition, the court shall proceed, as soon 
as may be, to the hearing and determination of the case; and pending 
such petition and before final decree, the court may at any time make 
such temporary restraining order or prohibition as shall be deemed 
just in the premises. 

Sec. 5. Whenever it shall appear to the court before which any 
proceeding under section four of this act may be pending, that the 
ends of justice require that other parties should be brought before 
the court, the court may cause them to be summoned, whether they 
reside in the district in which the court is held or not; and subpoenas 
to that end may be served in any district by the marshal thereof. 

Sec. 6. Any property owned under any contract or by any com- 
bination, or pursuant to any conspiracy (and being the subject thereof) 
mentioned in section one of this act, and being in the course of trans- 
portation from one State to another, or to a foreign country, shall 
be forfeited to the United States, and may be seized and condemned 
by like proceedings as those provided by law for the forfeiture, seizure 
and condemnation of property imported, into the United States con- 
trary to law. 

Sec. 7. Any person who shall be injured in his business or prop- 
erty by any other person or corporation by reason of anything for- 
bidden or declared to be unlawful by this act may sue therefor in any 
Circuit Court of the United States in the district in which the defend- 
ant resides or is found, without respect to the amount in controversy, 
and shall recover three-fold the damages by him sustained, and the 
costs of suit, including a reasonable attorney's fee. 

Sec. 8. That the word "person," or "persons," wherever used in 
this act, shall be deemed to include corporations and associations ex- 
isting under or authorized by the laws of either the United States, the 
laws of any of the Territories, the laws of any State, or the laws of any 
foreign country. 

Approved, July 2, 1890. 
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The memorandum of agreement entered into between. the 
railway companies named therein, stated, among other things, 
as follows: "For the purpose of mutual protection by estab- 
lishing and maintaining reasonable rates, rules and regula- 
tions on all freight traflSc, both through and local, the sub- 
scribers do hereby form an association to be known as the 
Trans-Missouri Freight Association, and agree to be governed 
by the following provisions." 

"ARTICLE I. 

"The traffic to be included in the Trans-Missouri Freight 
Association shall be as follows: 

"i. All traffic competitive between any two or more 
members hereof, passing between points in the following 
described territory: Commencing at the Gulf of Mexico, on 
the 95th meridian, thence north to the Red River; thence via 
that river to the eastern boundary line of the Indian Territory; 
thence north by said boundary line and the eastern line of 
the State of Kansas to the Missouri River at Kansas City; 
thence via said Missouri River to the point of intersection of 
that river with the eastern boundary of Montana; thence via 
the said eastern boundary line to the international line — ^the 
foregoing to be known as the 'Missouri River line' — thence via 
said international line to the Pacific coast; thence via the Pa- 
cific coast to the international line between the United States 
and Mexico; thence via said international line to the Gulf of * 
Mexico, and thence via said gulf to the point of beginning, 
including business between points on the boundary line^as 
described. 

"2. All freight traffic originating within the territory as 
defined in the first section when destined to points east of the 
aforesaid Missouri River line." 

Certain exceptions to the above article are then stated as 
to the particular business of several railway companies, which 
was to be regarded as outside and beyond the provisions of 
the agreement. 

Article II provided for the election of a chairman of the 
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organization and for meetings at Kansas City, or otherwise, 
as might be provided for. By section 2 of that article each 
road was to "designate to the chairman one person who shall 
be held personally responsible for rates on that road. Such 
person shall be present at all regular meetings, when possible, 
and shall represent his road, unless a superior oflScer is pres- 
ent. If unable to attend he shall send a substitute with 
written authority to act upon all questions which may arise, 
and the vote of such substitute shall be binding upon the com- 
pany he represents." 

Section 3 provides that: "A committee shall be ap- 
pointed to establish rates, rules and regulations on the traffic 
subject to this association, and to consider changes therein, 
and makes rules for meeting the competition of outside lines. 
Their conclusions, when unanimous, shall be made effective 
when they so order, but if they differ the question at issue 
shall be referred to the managers of the lines parties hereto; 
and if they disagree it shall be arbitrated in the manner pro- 
vided in article VII." 

By section 4 it was provided that: "At least five days' 
written notice prior to each monthly meeting shall be given 
the chairman of any proposed reduction in rates or change 
in any rule or regulation governing freight traffic; eight days 
in so far as applicable to the tratTic of Colorado or Utah." 

Sections 5, 6, 7, 8, 9, 10 and 11 of article II read as fol- 
lows : 

"Sec. 5. At each monthly meeting the association shall 
consider and vote upon all changes proposed, of which due 
notice has been given, and all parties shall be bound by the 
decision of the association, as expressed, unless then and there 
the parties shall give the association definite written notice 
that, in ten days thereafter, they shall make such modification 
notwithstanding the voice of the association: Provided, that 
if the member giving notice of change shall fail to be repre- 
sented at the meeting, no action shall be taken on its notice, 
and the same shall be considered withdrawn. Should any 
member insist upon a reduction of rate against the views of 

(21) 
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the majority, or if the majority favor the same, and if, in the 
judgment of such majority, the rate so made affects seriously 
the rates upon other traffic, then the association may, by a 
majority vote, upon such other traffic, put into effect corre- 
sponding rates to take effect on the same day. By unanimous 
consent, any rate, rule or regulation relating to freight traffic 
may be modified at any meeting of the association without 
previous notice. 

**Sec. 6. Notwithstanding anything in this article con- 
tained, each member may, at its peril, make at any time, with- 
out previous notice, sucli rate, rule or regulations as may be 
necessary to meet the competition of lines not members of the 
association, giving at the same time notice to the chairman of 
its action in the premises. If the chairman, upon investiga- 
tion, shall decide that such rate is not necessary to meet the 
direct competition of lines not members of the association, 
and shall so notify the road making the rate, it shall imme- 
diately withdraw such rate. At the next meeting of the as- 
sociation held after the making of such rate, it shall be re- 
ported to the association, and if the association shall decide 
by a two-thirds vote that such rate was not made in good 
faith to meet such competition, the member offending shall be 
subject to the penalty provided in section 8 of this article. 
If the association shall decide by a two-thirds vote that such 
rate was made in good faith to meet such competition, it shall 
be considered as authority for the rate so made. 

"Sec. 7. All arrangements with connecting lines for the 
division of through rates relating to traffic covered by this 
agreement shall be made by authority of the association: 
Provided, however, that when one road has a proprietary in- 
terest in another, the divisions between such roads shall be 
what they may elect, and shall not be the property of the as- 
sociation: Provided, further, that, as regards traffic contracts 
at this date actually existing between lines not having com- 
mon proprietary interests, the same shall be reported, so far 
as divisions are concerned, to the association, to the end that 
divisions with competing lines may, if thought advisable by 
them, be made on equally favorable terms. 
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"Sec. 8. It shall be the duty of the chairman to investi- 
gate all apparent violations of the agreement, and to report 
his findings to the managers, who shall determine, by a ma- 
jority vote (the member against whom complaint is made to 
have no vote), what, if any, penalty shall be assessed, the 
amount of each fine not to exceed one hundred dollars, to be 
paid to the association. If any line party hereto agrees with 
the shipper, or anyone else, to secure a reduction or change in 
rates, or change in the rules and regulations, and it is shown 
upon investigation by the chairman that such an arrange- 
ment was effected, and traffic thereby secured, such action 
shall be reported to the managers, who shall determine, as 
above provided, what, if any, penalty shall be assessed. 

"Sec. 9. When a penalty shall have been declared against 
any member of this association, the chairman shall notify the 
managing officer of said company that such fine has been 
assessed, and that within ten days thereafter he will draw for 
the amount of the fine; and the draft, when presented, shall 
be honored by the company thus assessed. 

"Sec. 10. All fines collected to be used to defray the ex- 
penses of the association, the oflfending party not to be bene- 
fited by the amounts it may pay as fines. 

"Sec. II. Any member not present or fully represented 
at roll call of general or special meetings of the freight as- 
sociation, of which due and proper notice has been given, shall 
be fined one dollar, to be assessed against his company, unless 
he shall have previously filed with the chairman notice of in- 
ability to be present or represented." 

Articles 3, 5, 6 and 7 contain appropriate provisions for 
the carrying out of the purposes of the agreement, but it is not 
necessary to here set them forth in detail. 

Article IV reads as follows: 

"ARTICLE IV. 

"Any willful underbilling in weights, or billing of freight 
at wrong classification, shall be considered a violation of this 
agreement; and the rules and regulations of any weighing 
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association or inspection bureau, as established by it or as en- 
forced by its officers and agents, shall be considered binding 
under the provisions of this agreement, and any willful viola- 
tion of them shall be subject to the penalties provided herein." 

Article VIII provides that the agreement shall take effect 
April I, 1889, subject thereafter to 30 days' notice of a desire 
on the part of any line to withdraw from the same. 

On the 6th of January, 1892, the United States, as com- 
plainant, filed in the Circuit Court of the United States for 
the District of Kansas, through its United States attorney for 
that district, and under the direction of the attorney-general 
of the United States, its bill of complaint against the Trans- 
Missouri Freight Association, named in the agreement above 
mentioned, the Atchison Topeka & Santa Fe Railroad Com- 
pany, and some seventeen other railroad companies, the offi- 
cers of which had, it was alleged, signed the agreement above 
mentioned in behalf of and for their respective companies. The 
bill was filed by the Government for the purpose of having the 
agreement between the defendant railroad companies set aside 
and declared illegal and void, and to have the association dis- 
solved. 

It alleged that the defendant railroad corporations, sign- 
ing the agreement were at that time and ever since have been 
common carriers of all classes and kinds of freight and com- 
modities which were commonly moved, carried and trans- 
ported by railroad companies in their freight traffic and at all 
such times have been, and then were, continuously engaged in 
transporting freight and commodities in the commerce, trade 
and traffic which is continuously carried on among and be- 
tween the several States of the United States, and among and 
l)etween the several States and Territories of the United States, 
and between the people residing in, and all persons engaged in 
trade and commerce within and amongand between, the States, 
Territories and countries aforesaid ; that each of the defendants 
was, prior to the 15th day of March, 1889, the owner and in 
the control of, and that they were respectively operating and 
using, distinct and separate lines of railroad, fitted up for car- 
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rying on business as such carriers in the freight traflSc above 
mentioned independently and disconnectedly with each other, 
and that said lines of railroad have been and then were the 
only lines of transportation and communication engaged in 
the freight traffic between and among the States and Terri- 
tories of the United States having through hues for said freight 
traffic in all that region of country lying to the westward 
of the Mississippi and Missouri rivers and east of the Pacific 
ocean ; that these lines of railroad furnish to the public and to 
persons engaged in trade and traffic and commerce between 
the several States and Territories and countries above men- 
tioned separate, distinct and competitive lines of transporta- 
tion and communication, extending along and between the 
States and Territories of the United States lying westward of 
the Mississippi and Missouri rivers to the Pacific Ocean, and 
that the construction and maintenance of said several separate, 
distinct and competitive lines of railroad aforesaid had been 
encouraged and assisted by the United States and by the 
States and Territories in the region of country aforesaid, and 
by the people of the said several States and Territories, by fran- 
chises and by grants and donations of large amounts of land 
of great value and of money and securities, for the purpose 
of securing to the public and to the people engaged in trade 
and commerce throughout the region of country aforesaid 
competitive lines of transportation and communication, and 
that prior to the 15th day of March, 1889, and subsequently 
and up to the present time, each and all of said defendants have 
been and are engaged as common carriers in the railway freight 
traffic connected with the interstate commerce of the United 
States. 

It is then alleged in the bill as follows: 

"And your orator further avers that on or about the 
fifteenth day of March, 1889, the defendants not being con- 
tent with the usual rates and prices for which they and others 
were accustomed to move, carry and transport property, 
freight and commodities in the trade and commerce aforesaid 
and in their said business and occupation, but contriving and 
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intending unjustly and oppressively to increase and augment 
the said rates and prices, and to counteract the effect of free 
competition on the facilities and prices of transportation, and 
to establish and maintain arbitrary rates, and to prevent any 
one of said defendants from reducing such arbitrary rates, and 
thereby exact and procure great sums of money from the 
people of the said States and Territories aforesaid, and from the 
people engaged in the interstate commerce, trade and traffic 
within the region of country aforesaid, and from all persons 
having goods, wares and merchandise to be transported by 
said railroads, and intending to monopolize the trade, traffic 
and commerce among and between the States and Territories 
aforesaid, did combine, conspire, confederate and unlawfully 
agree together, and did then and there enter into a written 
contract, combination, agreement and compact, known as a 
memorandum of agreement of the Trans-Missouri Freight 
Association, which was signed by each of the said above-named 
defendants." 

The bill then sets forth the agreement signed by the 
various corporations defendant. 

It is further alleged that the agreement went into effect 
on the 1st day of April, 1889, and that since that time each 
and all of the defendants, by reason of the agreement, have 
put into effect and kept in force upon the several lines of 
railroads the rules and regulations and rates and prices for 
moving, carrying and transporting freight fixed and estab- 
lished by the association, and have declined and refused to 
fix or establish and maintain or give on their railroads rates 
and prices for the carrying of freight based upon" the cost of 
constructing and maintaining their several lines of railroad 
and the cost of carrying freights over the same, and such 
other elements as should be considered in establishing tariff 
rates upon each particular road, and the people of the States 
and Territories subject to said association, and all persons en- 
gaged in trade and commerce within, among and between the 
different States and Territories have been compelled to and are 
still compelled to pay the arbitrary rates of freight and submit 
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to the arbitrar}'^ rules and regulations established and main- 
tained by the association, and ever since that date have been 
and still are deprived of the benefits that might be expected 
to flow from free competition between said several lines of 
transportation and communication, and are deprived of the 
better facilities and cheaper rates of freight that might reason- 
ably be expected to flow from free competition between the 
lines above mentioned, and that the trade, traffic and com- 
merce in such region of country, and the freight traffic in con- 
nection therewith, have been and are monopolized and re- 
strained, hindered, injured and retarded by the defendants by 
means and through the instrumentality of such association. 

The bill further averred that notwithstanding the pas- 
sage of the act of Congress above mentioned on the 2d day of 
July, 1890, the "defendants still continue in and still engage in 
said unlawful combination and conspiracy, and still maintain 
said Trans-Missouri Freight Association, with all the powers 
specified in the memorandum of agreement and articles of asso- 
ciation hereinbefore set forth, which said agreement, combi- 
nation and conspiracy so as aforesaid entered into and main- 
tained by said defendants is of great injury and grievous 
prejudice to the common and public good and to the welfare of 
the people of the United States." 

The prayer of the bill is as follows : 

"In consideration whereof, and inasmuch as your orator 
can only have adequate relief in the premises in this honor- 
able court where matters of this nature are properly cognizable 
and relievable, your orator prays that this honorable court 
may order, adjudge and decree that said Trans-Missouri 
Freight Association be dissolved, and that said defendants, 
and all and each of them, be enjoined and prohibited from fur- 
ther agreeing, combining and conspiring and acting together 
to maintain rules and regulations and rates for carrying 
freight upon their several lines of railroad to hinder trade and 
commerce between the States and Territories of the United 
States, and that all and each of them be enjoined and prohib- 
ited from entering or continuing in a combination, association 
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or conspiracy to deprive the people engaged in trade and com- 
merce between and among the States and Territories of the 
United States of such faciHties and rates and charges of freight 
transportation as will be afforded by free and unrestrained 
competition between the said several lines of railroad, and 
that all and each of said defendants be enjoined and prohibited 
from agreeing, combining and conspiring and acting together 
to monopoUze or attempt to monopolize the freight traffic in 
the trade and commerce between the States and Territories of 
the United States, and that all and each of said defendants be 
enjoined and prohibited from agreeing, combining and con- 
spiring and acting together to prevent each and any of their 
associates from carrying freight and commodities in the trade 
and commerce between the States and Territories of the United 
States at such rates as shall be voluntarily fixed by the officers 
and agents of each of said roads acting independently and 
separately in its own behalf/' 

The defendants were required to answer fully, etc., each 
and all of the matters charged in the bill, but such answer 
was not required to be under oath, an answer under oath be- 
ing specially waived. 

The Chicago Kansas & Nebraska Railway Company, the 
Missouri Kansas & Texas Railway Company, and the Den- 
ver Texas & Fort Worth Railroad Company denied being 
parties to the association. The other fifteen companies filed 
separate answers, each setting up substantially the same de- 
fense. 

They admit they are common carriers engaged in the 
transportation of persons and property in the States and Terri- 
tories mentioned in the agreement, and they allege that as 
such common carriers they are subject to the provisions of the 
act of Congress, approved February 4, 1887, entitled "An act 
to regulate commerce,'* with the various amendments thereof 
and additions thereto, and they allege that that act and the 
amendments constitute a system of regulations established by 
Congress for common carriers subject to the act, and they 
deny that they are subject to the provisions of the act of Con- 
gress passed July 2, 1890, and above set forth. 
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They admit that they severally own, control and operate 
separate and distinct lines of railroad constructed and fitted 
for carrying on business as common carriers of freight, in- 
dependently and disconnectedly with each other; except that 
a common interest exists between certain companies, named 
in the answer. They admit that the lines of railroad men- 
tioned in the bill furnish hnes of transportation and communi- 
cation to persons engaged in the freight traffic between and 
among the States and Territories of the United States, having 
through lines for freight traffic in that region of country lying 
to the westward of the Mississippi and Missouri rivers and 
east of the Pacific ocean, but deny that they are the only 
such lines, and allege that there are several others, naming 
them. 

They further admit that prior to the organization of the 
freight association the defendants furnished to the public and 
to persons engaged in trade, traffic and commerce between the 
several States and Territories named in the agreement, sepa- 
rate, distinct and competitive lines of transportation and com- 
munication and they allege that they still continue to do so. 

They admit that some of the roads mentioned in the bill 
received aid by land grants from the United States, and others 
received aid from States and Territories by loans of credits, 
donations or depot sites and rights of way, and in a few cases 
by investments of money, and that the people of the States and 
Territories to a limited extent made investments in the stocks 
and bonds of some of the roads, while others, mentioned in the 
bill, were almost exclusively constructed by capital furnished 
by non-residents of that region. 

It is also admitted that the purpose of the land grants, 
loans, donations and investments was to obtain the construc- 
tion of competitive lines of transportation and communication 
to the end that the public and the people engaged in trade and 
commerce throughout that region of country might have 
facilities afforded by railways in communicating with each 
other and with other portions of the United States and the 
world, and denies that they were granted for any other pur- 
pose. 
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The defendants admit the formation on or about March 
15, 1889, oi the voluntary association described in the bill as 
the "Trans-Missouri Freight Association." 

They deny the allegation that they were not content with' 
the rates and prices prevailing at the date of the agreement; 
they deny any intent to unjustly increase rates, and deny that 
the agreement destroyed, prevented or illegally limited or in- 
fluenced competition; they deny that arbitrary rates were fixed 
or charged, or that rates have been increased, or that the 
effect of free competition has been counteracted; they deny 
any purpose in the formation of the association to monopolize 
trade, traffic and commerce between the States and Territories 
within the region mentioned in the bill; and they deny that the 
agreement is in any respect the illegal result of any unlawful 
confederation or conspiracy. The defendants allege that the 
proper object of the association is to establish reasonable rates, 
rules and regulations on all freight traffic, and the main- 
tenance of such rates until changed in the manner provided 
by law; that the agreement was filed with the Interstate Com- 
merce Commission as required by section 6 of the act of Feb- 
ruary 4, 1887. They also allege that it was not the purpose of 
the association to prevent the members from reducing rates or 
changing the rules and regulations fixed by the association; 
that by the terms of the agreement each member may do so, 
the preliminary requirement being that the proposed change 
shall be voted upon at a meeting of the association, after which 
if the proposal is not agreed to the line making the proposal 
can make such reduced rate notwithstanding the objection of 
the other lines; that the purpose of this provision was to afford 
opportunity for the consideration of the reasonableness of any 
proposed rate, rule or regulation by all lines interested and an 
interchange of views on the effect of such reduction, and that 
reductions of rates have been made in numerous instances 
through said process by the association. They admit the agree- 
ment took effect April i, 1889, ^"^ that it has remained in 
operation since, and that the rates, rules and regulations fixed 
and established from time to time under said agreement have 
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been put into effect and maintained in conformity to law, and it 
is denied that by reason of the agreement or under duress of 
fines and penalties or otherwise, the defendants have refused 
to establish and maintain just and reasonable rates; and it is 
alleged that the object of the association at all times has been 
and is to establish all rates, rules and regulations upon a just 
and reasonable basis, and to avoid unjust discrimination and 
undue preference. They deny that shippers or the public are in 
any way oppressed or injured by reason of the rates fixed by 
the association, but on the contrary they allege that the agree- 
ment and the association established under it have been bene- 
ficial to the patrons of the railway lines composing the associa- 
tion and the public at large. These in substance are the alle- 
gations in the various answers. 

The cause came on for hearing on bill and answer before 
the Circuit Court of the United States for the district of Kan- 
sas, first division. That court dismissed the bill without costs 
against the complainant. (53 Fed. Rep. 440.) The Govern- 
ment duly appealed from the judgment to the United States 
Circuit Court of Appeals for the eighth circuit, and that court 
after argument affirmed, in October, 1893, the judgment of the 
Circuit Court, without costs, Shiras, district judge, dissenting. 
(19 U. S. App. 36.) From that judgment the G6vernment has 
appealed to this court. 

A motion is now made upon affidavits to dismiss the ap- 
peal. The affidavits show that on the i8th of November, 1892, 
a resolution was adopted by the Trans-Missouri Freight Asso- 
ciation, one of the defendants, providing that the organization 
should be discontinued from and after the 19th of November, 
1892, and the secretary was instructed to wind up its affairs 
at as early a date as possible. It further appeared by the affi- 
davits that the Trans-Missouri Freight Association was act- 
ually dissolved, and its existence ended on the above date, No- 
vember 19, 1892, and that it has not since that date been re- 
vived, nor has it since that date had any activity of any kind, 
"and that it has not conducted or been engaged in any opera- 
tions or business whatever, but that it has been dead and out of 
existence.*' 
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It is also alleged as another ground for dismissing the ap- 
peal that the matter in controversy does not exceed $i,ooo, 
and that the case does not come under any other provision of 
the act of 1891, allowing an appeal from the Circuit Courts of 
Appeals to this court. In opposition to the motion it appeared 
upon the part of the appellant that at the same meeting at 
which the resolution above referred to was adopted, the fol- 
lowing resolution was also adopted: "Resolved, That a com- 
mittee of seven be appointed by the chairman of this meet- 
ing to draw up a new agreement for the conduct of business 
now substantially covered by the Trans-Missouri agreement 
and to make a report to all lines in the Trans-Missouri As- 
sociation at a meeting to be called in Chicago on December 
6, 1892." A committee of seven was accordingly appointed, 
which adopted a resolution calling for a meeting for the 6th 
of December, 1892, of the lines formerly members of the 
Trans-Missouri Association and representatives of other inter- 
ested lines for the purpose of considering any changes in 
the tariffs and of business which was under the jurisdiction 
of that association and which might be submitted to the 
parties at that time, and to further consider the organiza- 
tion of one or more rate committees to govern the manner 
of making rates on such traffic until some permanent organ- 
ization could be effected. In the early days of December, 
1892, the meeting so called was held and was participated 
in by most of the railroad companies which were parties 
to the Trans-Missouri agreement, and at that meeting an 
agreement was made upon the subject of rates of freight, 
and a West-Missouri freight rate committee was appointed, 
the duties of which committee were to establish and mam- 
tain reasonable rates in the territory described, and other 
lines not therein represented but interested in the freight 
traffic of such territory were to be invited to become mem- 
bers. A plan for the establishment of sub-rate committees 
for the purpose of agreeing upon rates was therein set forth 
and agreed to. The agreement was to become effective on the 
1st of January, 1892, and to remain in force until the 
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following April, during which time it was supposed that 
a new and permanent association to provide for an agree- 
ment relating to rates of freight might be founded. It does 
not appear whether such permanent association has been 
formed or that the temporary agreement has been actually 
terminated. 

.In answer to the motion to dismiss on the ground that 
the matter in controversy did not amount to over one thou- 
sand dollars, the parties have stipulated as follows: "It is 
hereby stipulated for the purposes of this case and no other, 
and without waiving any right to question the legal effect 
of such fact, that the daily freight charges on interstate 
shipments collected by all the railway companies at points 
where they compete with each other were, at the time of 
the agreement mentioned in the pleadings herein, and have 
been since, more than one thousand dollars." 

Mr. Justice Peckham after stating the facts, delivered the 
opinion of the court: 

The defendants object to the hearing of this appeal, and 
ask that it be dismissed on the ground that the Trans-Mis- 
souri Freight Association has been dissolved by a vote of 
its members since the judgment entered in this suit in the 
court below. A further ground urged for the dismissal of 
the appeal is that the requisite amount (over one thousand 
dollars) is not in controversy in the suit, and that as an 
appeal would only lie to this court in this character of suit 
under the act of March 3, 1891 (Chap. 517, Supplement R. S. 
901), where that amount is in controversy, the appeal should be 
dismissed. 

As to the first ground, we think the fact of the dissolu- 
tion of the association does not prevent this court from tak- 
ing cognizance of the appeal and deciding the case upon its 
merits. 

The prayer of the bill filed in this suit asks not only fof 
the dissolution of the association, but, among other things, 
that defendants should be restrained from continuing in a 
like combination, and that they should be enjoined from 
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further conspiring, agreeing or combining and acting together 
to maintain rules and regulations and rates for carrying 
freight upon their several lines, etc. The mere dissolution 
of the association is not the most important object of this 
litigation The judgment of the court is sought upon the 
question of the legality of the agreement itself for the car- 
rying out of which the association was formed, and if such 
agreement be declaied to be illegal, the court is asked not 
only to dissolve the association named in the bill, but that 
the defendants should be enjoined for the future. 

The defendants, in bringing to the notice of the court 
the fact of the dissolution of the association, take pains to 
show that such dissolution had no connection or relation 
whatever with the pendency of this suit, and that the asso- 
ciation was not terminated on that account. They do not 
admit the illegality of the agreement, nor do they admit their 
purpose not to enter into a similar one in the immediate 
future. On the contrary, by their answers the defendants 
claim that the agreement is a perfectly proper, legitimate 
and salutary one, and that it or one like it is necessary 
to the prosperity of the companies. If the injunction were 
limited to the prevention of any action by the defendants 
under the particular agreement set out, or if the judgment 
were to be limited to the dissolution of the association men- 
tioned in the bill, the relief obtained would be totally inade- 
quate to the necessities of the occasion, provided an agree- 
ment of that nature were determined to be illegal. The 
injunction should go further, and enjoin defendants from 
entering into or acting under any similar agreement in the 
future. In other words, the relief granted should be ade- 
quate to the occasion. 

As an answer to the fact of the dissolution of the asso- 
ciation, it is shown on the part of the Government that these 
vfery defendants, or most of them, immediately entered into 
a substantially similar agreement, which was to remain in 
force for a certain time, and under which the companies 
acted and in regard to which it does not appear that they 
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are not still acting. If the mere dissolution of the associa- 
tion worked an abatement of the suit as to all the defend- 
ants, as is the claim made on their part, it is plain that they 
have thus discovered an effectual means to prevent the 
judgment of this court being given upon the question really 
involved in the case. The defendants having succeeded in 
the court below, it would only be necessary thereafter to 
dissolve their association and instantly form another of a 
similar kind, and the fact of the dissolution would prevent 
an appeal to this court or procure its dismissal if taken. 
This result does not and ought not to follow. Although the 
general rule is that equity does not interfere simply to re- 
strain a possible future violation of law, yet where parties 
have entered into an illegal agreement and are acting under 
it, and there is no adequate remedy at law and the juris- 
diction of the court has attached by the filing of a bill to 
restrain such or any like action under a similar agreement, 
and a trial has been had, and judgment entered, the appel- 
late jurisdiction of the court is not ousted by a simple dis- 
solution of the association, affected subsequently to the entry 
of judgment in the suit. 

Private parties may settle their controversies at any time, 
and rights which a plaintiff may have had at the time of 
the commencement of the action may terminate before judg- 
ment is obtained or while the case is on appeal, and in 
any such case the court, being informed of the facts, will 
proceed no further in the action. Here, however, there has 
been no extinguishment of the rights (whatever they are) 
of the public, the enforcement of which the Government has 
endeavored to procure by a judgment of a court under the 
provisions of the act of Congress above cited. The defendants 
cannot foreclose those rights nor prevent the assertion thereof 
by the Government as a substantial trustee for the public un- 
der the act of Congress, by any such action as has been taken 
in this case. By designating the agreement in question as ille- 
gal and the alleged combination as an unlawful one, we simply 
mean to say that such is the character of the agreement as 
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claimed by the Goverrfment. That question the Government 
has the right to bring before the court and obtain its judgment 
thereon. Whether the agreement is of that character is the 
question herein to be decided. 

We think, therefore, the first ground urged by defendants 
for the dismissal of the appeal is untenable. 

We have no difficulty either in sustaining the jurisdiction 
of this court, in regard to the second ground, that of the 
amount in controversy in the suit. 

The bill need not state, in so many words, that a certain 
amount exceeding $i,(XX) is in controversy in order that this 
court may have jurisdiction on appeal. The statutory amount 
must, as a matter of fact, be in controversy, yet that fact may 
appear by affidavit after the appeal is taken to this court 
(Whiteside v. Haselton, no U. S. 296; Red River Cattle Com- 
pany V. Needham, 137 U. S. 632), or it may be made to appear 
in such other manner as shall establish it to the satisfaction of 
the court. A stipulation between the parties as to the amount 
is not controlling, but in the discretion of the court it may be 
regarded in a particular case, and with reference to the other 
facts appearing in the record as sufficient proof of the amount 
in controversy to sustain the jurisdiction of this court. 

The bill shows here an agreement entered into (as stated 
in the agreement itself) for the purpose of maintaining reason- 
able rates to be received by each company executing the 
agreement, and the stipulation entered into between the parties 
hereto shows that the daily freight charges on interstate ship- 
ments collected by the railway companies at points where 
they compete with each other were, at the time of the making 
of the agreement mentioned in the pleadings herein and have 
been since, more than $1,000. This agreement so made, the 
Government alleges, is illegal as being in restraint of trade, and 
was entered into between the companies for the purpose of en- 
hancing the freight rates. The companies, while denying the 
illegality of the agreement or its purpose to be other than to 
maintain reasonable rates, yet allege that without some such 
agreement the competition between them for traffic would be 
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so severe as to cause great losses to each defendant and possi- 
bly ruin the companies represented in the agreement. Such 
a result, it is claimed, is avoided by reason of the agreement. 
Upon the existence, therefore, of this or some similar agree- 
ment directly depends (as is alleged) the prosperity, if not the 
life of each company. It must follow that an amount much 
more than a thousand dollars is involved in the maintenance 
of the agreement or in the right to maintain it or something 
like it. These facts, appearing in the record and the stipula- 
tion, show that the right involved is a right which is of the 
requisite pecuniary value. A reduction of the rates by only 
the fractional part of one per centum would, in the aggregate, 
amount to over $i,ooo in a very few days. This is sufficient 
to give the court jurisdiction on appeal. (South Carolina v. 
Seymour, 153 U. S. 353, 357.) There is directly involved in 
this suit the validity and the life of this agre.ement, or one sim- 
ilar to it. Out of this agreement directly springs the ability as 
well as the right to maintain these rates, and each company 
is interested in maintaining the validity of the agreement to 
the same extent as all the others. As against the agreement 
the Government represents the interest of the public, and thus 
the parties stand opposed to each other — the one in favor of 
dissolving and the other of maintaining the agreement. 

Unlike the case of Gibson v. Shufeldt (122 U. S. 27), and 
the cases therein cited in the opinion of the court delivered by 
Mr. Justice Gray, the defendants here are jointly interested in 
the question, and it is not the case of a fund amounting to 
more than the requisite sum which is to be paid to different 
parties in sums less than the jurisdictional amount. 

For the reasons above stated, we think the jurisdictional 
fact in regard to each defendant appears plainly and necessarily 
from the record and the stipulation, and that the duty is thus 
laid upon this court to entertain the appeal. 

Coming to the merits of the suit, there are two important 
questions which demand our examination. They are, first, 
whether the above cited act of Congress (called herein the 
Trust Act) applies to and covers common carriers by railroad; 

(22) 
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and, if so, second, does the agreement set forth in the bill 
violate any provision of that act? 

As to the first question: 

The language of the act includes every contract, combina- 
tion in the form of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce among the several states or with 
foreign nations. So far as the very terms of the statute go, 
they apply to any contract of the nature described. A contract 
therefore that is in restraint of trade or commerce is by the 
strict language of the act prohibited even though such contract 
is entered into between competing common carriers by rail- 
road, and only for the purposes of thereby affecting traffic 
rates for the transportation of persons and property. If such 
an agreement restrain trade or commerce, it is prohibited by 
the statute, unless it can be said that an agreement, no mat- 
ter what its terms, relating only to transportation cannot re- 
strain trade or commerce. We see no escape from the con- 
clusion that if any agreement of such a nature does restrain 
it, the agreement is condenfned by this act. It cannot be de- 
nied that those who are engaged in the transportation of per- 
sons or property from one state to another are engaged in 
interstate commerce, and it would seem to follow that if such 
persons enter into agreements between themselves in regard to 
the compensation to be secured from the owners of the articles 
transported, such agreement would at least relate to the busi- 
ness of commerce, and might more or less restrain it. The 
point urged on the defendants' part is that the statute was not 
really intended to reach that kind of an agreement relating 
only to traffic rates entered into by competing common carriers 
by railroad; that it was intended to reach only those who were 
engaged in the manufacture or sale of articles of commerce, 
and who by means of trusts, combinations and conspiracies 
were engaged in affecting the supply or the price or the place 
of manufacture of such articles. The terms of the act do not 
bear out such construction. Railroad companies are instru- 
ments of commerce, and their business is commerce itself. 
(State Freight Tax Case, 15 Wall, 232, 275; Telegraph Co. v 
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Texas, 105 U. S. 460, at 464.) An act which prohibits the mak- 
ing of every contract, etc., in restraint of trade or commerce 
among the several states, would seem to cover by such lan- 
guage a contract between competing railroads, and relating to 
traffic rates for the transportation of articles of commerce 
between the States, provided such contract by its direct effect 
produces a restraint of trade or commerce. What amounts to 
a restraint within the meaning of the act if thus construed 
need not now be discussed. 

We have held that the Trust Act did not apply to a com- 
pany engaged in one State in the refining of sugar under the 
circumstances detailed in the case of the United States v. 
E. C. Knight Company (156 U. S. i), because the refining of 
sugar under those circumstances bore no distinct relation 
to commerce between the States or with foreign nations. To 
exclude agreements as to rates by competing railroads for 
the transportation of articles of commerce between the States 
would leave little for the act to take effect upon. 

Nor do we think that because the sixth section does not 
forfeit the property of the railroad company when merely en- 
gaged in the transportation of property owned under and which 
was the subject of a contract or combination mentioned in the 
first section, any ground is shown for holding the rest of the 
act inapplicable to carriers by railroad. It is not perceived 
why, if the rest of the act were intended to apply to such a car- 
rier, the sixth section ought necessarily to have provided for 
the seizure and condemnation of the locomotives and cars of 
the carrier engaged in the transportation between the States 
at those articles of commerce owned as stated in that sixth 
section. There is some justice and propriety in forfeiting those 
articles, but we see none in forfeiting the locomotives or cars 
of the carrier simply because such carrier was transporting 
articles as described from one State to another, even though 
the carrier knew that they had been manufactured or sold 
under a contract or combination in violation of the act. In 
the case of a simple transportation of such articles the carrier 
would be guilty of no violation of any of the provisions of the 
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act. Why, therefore, would it follow that the sixth section 
should provide for the forfeiture of the property of the carrier 
if the rest of the act were intended to apply to it? To subject 
the locomotives and cars to forfeiture under such circum- 
stances might also cause great confusion to the general busi- 
ness of the carrier and iti that way inflict unmerited punishment 
upon the innocent owners of other property in the course of 
transportation in the same cars and drawn by the same loco- 
motives. If the company itself violates the act, the penalties 
are sufficient as provided for therein. 

But it is maintained that an agreement like the one in 
(juestion on the part of the railroad companies is authorized 
by the Commerce Act, which is a special statute applicable 
only to railroads, and that the construction of the Trust Act 
(which is a general act) so as to include within its provisions 
the case of railroads, carries with it the repeal by implication 
of so much of the Commerce Act as authorized the agreement. 
It is added that there is no language in the Trust Act which is 
sufficiently plain to indicate a purpose to repeal those provi- 
sions of the Commerce Act which permit the agreement; that 
both acts may stand, the special or Commerce Act as relating 
solely to railroads and their proper regulation and manage- 
ment, while the later and general act will apply to all contracts 
of the nature therein described, entered into by anyone other 
than competing common carriers by railroad for the purpose 
of establishing rates of traffic for transportation. On a line 
with this reasoning it is said that if Congress had intended to 
in any manner aflFect the railroad carrier as governed by the 
Commerce Act, it would have amended that act directly and 
in terms, and not have left it as a question of construction to 
be determined whether so important a change in the commerce 
statute had been accomplished by the passage of the statute 
relating to trusts. 

The first answer to this argument is that, in our opinion, 
the Commerce Act does not authorize an agreement of this 
nature. It may not in terms prohibit, but it is far from confer- 
ring either directly or by implication any authority to make it: 
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If the agreement be legal it does not owe its validity to any 
provision of the Commerce Act, and if illegal it is not made so 
by that act. The fifth section prohibits what is termed "pool- 
ing," but there is no express provision in the act prohibiting 
the maintenance of traffic rates among competing roads by 
making such an agreement as this, nor is there any provision 
which permits it. Prior to the passage of the act the com- 
panies had sometimes endeavored to regulate competition and 
to maintain rates by pooling arrangements, and in the act that 
kind of an arrangement was forbidden. After its passage 
other devices were resorted to for the purpose of curbing com- 
petition and maintaining rates. The general nature of a con- 
tract, like the one before us, is not mentioned in or provided 
for by the act. The provisions of that act look to the prevention 
of discrimination, to the furnishing of equal facilities for the 
interchange of traffic, to the rate of compensation for what is 
termed the long and the short haul, to the attainment of a 
continuous passage from the point of shipment to the point of 
destination at a known and published schedule, and, in the* 
language of counsel for the defendants, "without reference 
to the location of those points or the lines over which it is 
necessary for the traffic to pass,*' to procuring uniformity of 
rates charged by each company to its patrons, and to other 
objects of a similar nature. The act was not directed to the 
securing of uniformity of rates to be charged by competing 
companies, nor was there any provision therein as to a maxi- 
mum or minimum of rates. Competing and non-connecting 
roads are not authorized by this statute to make an agreement 

like this one. 

As the Commerce Act does not authorize this agreement, 
argument against a repeal by implication, of the provisions 
of the act which it is alleged grant such authority, becomes 
ineffective. There is no repeal in the case, and both statutes 
mav stand, as neither is inconsistent with the other. 

It is plain, also, that an amendment of the Commerce Act 
would not be an appropriate method of enacting the legislation 
contained in the Trust Act, for the reason that the latter act 
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includes other subjects in addition to the contracts of or com- 
binations among railroads, and is addressed to the prohibition 
of other contracts besides those relating to transportation. 
The omission, therefore, to amend the Commerce Act furnishes 
no reason for claiming that the latter statute does not apply 
to railroad transportation. Although the commerce statute 
may be described as a general code for the regulation and 
government of railroads upon the subjects treated of therein, 
it cannot be contended that it furnishes a complete and perfect 
set of rules and regulations which are to govern them in all 
cases, and that any subsequent act in relation to them must, 
when passed, in effect amend or repeal some provision of that 
statute. The statute does not cover all cases concerning trans- 
portation by railroad and all contracts relating thereto. It 
does not purport to cover such an extensive field. 

The existence of agreements similar to this one may have 
been known to Congress at the time it passed the Commerce 
Act, although we are not aware, from the record, that an agree- 
ment of this kind had ever been made and publicly known 
prior to the passage of the Commerce Act. Yet if it had been 
known to Congress, its omission to prohibit it at that time, 
while prohibiting the pooling arrangements, is no reason for 
assuming that when passing the Trust Act it meant to except 
all contracts of railroad companies in regard to traffic rates 
from the operation of such act. Congress, for its own reasons, 
even if aware of the existence of such agreements, did not see 
fit when it passed the Commerce Act to prohibit them with 
regard to railroad companies alone, and the act was not an 
appropriate place for general legislation on the subject. And 
at that time, and for several years thereafter. Congress did 
not think proper to legislate upon the subject at all. Finally it 
passed this Trust Act, and in our opinion no obstacle to its 
application to contracts relating to transportation by railroads 
is to be found in the fact that the Commerce Act had been 
passed several years before, in which the entering into such 
agreements was not in terms prohibited. * 

It is also urged that the debates in Congress show beyond 
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a doubt that the act as passed does not include railroads. 
Counsel for defendants refer in considerable detail to its his- 
tory from the time of its introduction in the Senate to its 
final passage. As the act originally passed the Senate the first 
section was in substance as it stands at present in the statute. 
On its receipt by the House that body proposed an amendment, 
by which it was in terms made unlawful to enter into any con- 
tract for the purpose of preventing competition in the trans- 
portation of persons or property. As thus amended the bill 
went back to the Senate, which itself amended the amendment 
by making the act apply to any such contract as tended to 
raise prices for transportation above what was just and rea- 
sonable. This amendment by the Senate of the amendment 
proposed by the House was disagreed to by that body. The 
amendments were then considered by conference committees, 
and the first conference committee reported to each house in 
favor of the amendment of the Senate. This report was dis- 
agreed to and another committee appointed, which agreed to 
strike out both amendments and leave the bill as it stood when 
it first passed the Senate, and that report was finally adopted, 
and the bill thus passed. 

Looking at the debates during the various times when 
the bill was before the Senate and the House, both on its origi- 
nal passage by the Senate and upon the report from the con- 
ference committees, it is seen that various views were declared 
in regard to the legal import of the act. Some of the mem- 
bers of the House wanted it placed beyond doubt or cavil that 
contracts in relation to the transportation of persons and prop- 
erty were included in the bill. Some thought the amendment 
unnecessary, as the language of the act already covered it, and 
some refused to vote for the amendment or for the bill if the 
amendments were adopted, on the ground that it would then 
interfere with the Interstate Commerce Act and tend to create 
confusion as to the meaning of each act. Senator Hoar (who 
was a member of the first committee of conference from the 
Senate), when reporting the result arrived at by the Judiciary 
Committee recommending the adoption of the House amend- 
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ment, said: "The other clause of the House amendment is 
that contracts or agreements entered into for the purpose of 
preventing competition in the transportation of persons or 
property from one State or Territor\' into another shall be 
deemed unlawful. That the committee recommend shall be 
concurred in. We suppose that it is already covered by the bill as 
it stands; that is, that transportation is as much trade or com- 
merce among the several States as the sale of goods in one 
.State to be delivered in another, and, therefore, that it is covered 
already by the bill as it stands. But there is no harm in agree- 
ing in an amendment which expressly describes it, and an ob- 
jection to the amendment might be construed as if the Senate 
did not mean to include it; so we let it stand." 

Looking simply at the history of the bill from the time it 
was introduced in the Senate until it was finally passed, it 
would be impossible to say what were the views of a majority 
of the members of each house in relation to the meaning of the 
act. It cannot be said that a majority of both houses did not 
agree with Senator Hoar in his views as to the construction 
to be given to the act as it passed the Senate. All that can be 
determined from the debates and reports is that various mem- 
bers had various views, and we are left to determine the mean- 
ing of this act as we determine the meaning of other acts from 
the language used therein. 

There is, too, a general acquiescence in the doctrine that 
debates in Congress are not appropriate sources of information 
from which to discover the meaning of the language of a 
statute passed by that body. (United States v. Union Pacific 
Railroad Company, 91 U. S. 72, at 79; Aldridge v. Williams, 3 
Howard, 9-24, Taney, chief justice; Mitchell v. Great Works 
Milling & Manufacturing Company, 2 Story, 648, at page 653; 
yueen v. Hertford College, 3 Q. B. D. 693, at page 707.) 

Tlie reason is that it is impossible to determine with cer- 
tainty what construction was put upon an act by the members 
of a legislative body that passed it by resorting to the speeches 
of individual members thereof. Those who did not speak may 
not liave agreed with those who did; and those who spoke 
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might differ from each other; the result being that the only 
proper way to construe a legislative act is from the language 
used in the act, and, upon occasion, by a resort to the history 
of the times when it was passed. (Cases cited, supra.) If such 
resort be had, we are still unable to see that the railroads were 
not intended to be included in this legislation. 

It is said that Congress had very different matters in view 
and very different objects to accomplish in the passage of the 
act in question; that a number of combinations in the form 
of trusts and conspiracies in restraint of trade were to be 
found throughout the country, and that it was impossible for 
the State governments to successfully cope with them because 
of their commercial character and of their business extension 
through the different States of the Union. Among these trusts 
it was said in Congress were the beef trust, the Standard Oil 
trust, the steel trust, the barbed fence wire trust, the sugar 
trust, the cordage trust, the cotton seed oil trust, the whiskey 
trust and many others, and these trusts it was stated had 
assumed an importance and had acquired a power which were 
dangerous to the whole country, and that their existence was 
'directly antagonistic to its peace and prosperity. To combi- 
nations ana conspiracies of this kind it is contended that the 
act in question was directed, and not to the combinations of 
competing railroads to keep up their prices to a reasonable 
sum for the transportation of persons and property. It is true 
that manv and various trusts were in existence at the time of 
the passage of the act, and it was probably sought to cover 
them by the provisions of the act. Many of them had rendered 
themselves offensive by the manner in which they exer- 
cised the great power that combined capital gave them. But 
a further investigation of "the history of the times" shows also 
that those trusts were not the only associations controlling a 
great combination of capital which had caused complaint at 
the manner in which their business was conducted. There 
were many and loud complaints from some portions of the 
public regarding the railroads and the prices they were charg- 
ing for the service they rendered, and it was alleged that the 
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prices for the transportation of persons and articles of com- 
merce were unduly and improperly enhanced by combinations 
aniong the different roads. Whether these complaints were 
well or ill founded we do not presume at this time and under 
these circumstances to determine or to discuss. It is simply 
for the purpose of answering the statement that it was only to 
trusts of the nature above set forth that this legislation was 
directed, that the subject of the opinions of the people in re- 
gard to the actions of the railroad companies in this particular 
is referred to. A reference to this history of the times does not, 
as we think, furnish us with any strong reason for believing 
that it was only trusts that were in the minds of the members 
of Congress, and that railroads and their manner of doing busi- 
ness were wholly excluded therefrom. 

Our attention is also called to one of the rules for the con- 
struction of statutes which has been approved by this court; 
and while it is the duty of courts to ascertain the meaning of 
the Legislature from the words used in the statute and the 
subject-matter to which it relates, there is an equal duty to re- 
strict the meaning of general words whenever it is found neces- 
sary to do so in order to carry out the legislative intent. 
(Brewer v. Blougher, 14 Pet. 178, 198; Petri v. National Bank 
of Chicago, 142 U. S. 644, 650; McKee v. United States, 164 
U. S. 287.) It is therefore urged that if by a strict construc- 
tion of the language of this statute it may be made to include 
railroads, yet it is evident from other considerations now to 
be mentioned that the real meaning of the Legislature would 
not include them, and they must for that reason be excluded. 
It is said that this meaning is plainly to be inferred because of 
fundamental differences both in an economic way and before 
the law between trade and manufacture on the one hand and 
railroad transportation on the other. Among these differences 
are the public character of railroad business, and as a result 
the peculiar power of control and regulation possessed by the 
State over railroad companies. The trader or manufacturer, on 
the other hand carries on an entirely private business, and can 
sell to whom he pleases ; he may charge different prices for the 
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same article to different individuals; he may charge as much as 
he can get for the article in which he deals, whether the price 
be reasonable or unreasonable; he may make such discrimina- 
tion in his business as he chooses, and he may cease to do any 
business whenever his choice lies in that direction; while, on. 
the contrary, a railroad company must transport all persons 
and property that come to it, and it must do so at the same 
price for the same service, and the price must be reasonable, 
and it cannot at its will discontinue its business. It is also 
urged that there are evils arising from unrestricted competition 
in regard to railroads which do not exist in regard to any other 
kind of property; that it is so admitted by the latest and best 
writers on the subject, and that practical experience of the 
results of unrestricted competition among railroads tends di- 
rectly to the same view; that the difference between railroad 
property on the one hand, and all other kinds of property on 
the other hand, is so plain that entirely different economic 
results follow from unrestricted competition among railroads 
from those which obtain in regard to all other kinds of busi- 
ness. It is also said that the contemporaneous industrial his- 
tory of the country, the legal situation in regard to railroad 
properties at the time of the enactment of this statute, its legis- 
lative history, the ancient and constantly maintained different 
legal effect and policy regarding railway transportation and 
ordinary trade and manufacture, together with a just regard 
for interests of such enormous magnitude as are represented 
by the railroads of the country, all tend to show that 
Congress^ in passing the Anti-trust Act, never could have 
contemplated the inclusion of railroads within its provisions. 
It is, therefore, claimed to be the duty of the court, in carrying 
out the rule of statutory construction, above stated, to re- 
strict the meaning of these general words of the statute which 
would include railroads, because, from the considerations above 
mentioned, it is plain that Congress never intended that rail- 
roads should be included. 

Many of the foregoing assertions may be well founded, 
while at the same time the correctness of the conclusions 
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sought to be drawn therefrom need not be conceded. The 
points of difference between the railrcad and other corporations 
are many and great. It cannot be disputed that a railroad is 
a public corporation, and its business pertains to and greatly 
affects the public, and that it is of a public nature. The com- 
pany may not charge unreasonable prices for transportation, 
nor can it make unjust discriminations, nor select its patrons, 
nor go out of business when it chooses, while a mere trading or 
manufacturing company may do all these things. But the 
very fact of the public character of a railroad would itself 
seem to call for special care by the Legislature in regard to 
its conduct, so iliat its business should be carried on with 
as much reference to the proper and fair interests of the pub- 
lic as possible. While the points of difference just mentioned 
and others do exist between the two classes of corporations 
it must be remembered they have also some points of resem- 
blance. Trading, manufacturing and railroad corporations 
are all engaged in the transaction of business with regard to 
articles of trade and commerce, each in its special sphere, either 
in manufacturing or trading in commodities or in their trans- 
portation by rail. A contract among those engaged in the latter 
business by whicli the prices for the transportation of commod- 
ities traded in or jnanufactured by the others is greatly enhanced 
from what it otherwise would if free competition were the rule, 
atTects and to a certain extent restricts trade and commerce, and 
affects the price of the commodity. Of this there can be no 
question. Manufacturing or trading companies may also 
affect prices by joining together in forming a trust or other 
combination, and by making agreements in restraint of trade 
and commerce, which when carried out affect the interests 
of the public. Why should not a railroad company be in- 
cluded in general legislation aimed at the prevention of that 
kind of agreement made in restraint of trade, which may exist 
in all companies, which is substantially of the same nature 
wherever found, and which tends very much towards the 
same results whether put in practice by a trading and manu- 
facturing or by a railroad company? It is true, the results 
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of trusts, or combinations of that nature, may be different 
in different kinds of corporations, and yet they all have an 
essential similarity, and have been induced by motives of in- 
dividual or corporate aggrandizement as against the public 
interest. In business or trading combinations they may even 
temporarily, or perhaps permanently, reduce the price of the 
article traded in or manufactured, by reducing the expense 
inseparable from the running of many different companies 
for the same purpose. Trade or commerce under these cir- 
cumstances may nevertheless be badly and unfortunately re- 
strained by driving out of business the small dealers and 
worthy men whose lives have been spent therein, and who 
might be unable to readjust themselves to their altered sur- 
roundings. Mere reduction in the price of the commodity 
dealt in might be dearly paid for by the ruin of such a class 
and the absorption of control over one commodity by an all- * 
powerful combination of capital In any great and extended 
change in the manner or method of doing business it seems 
to be an inevitable necessity that distress and, perhaps, ruin, 
shall be its accompaniment in regard to some of those who 
were engaged in the old methods. A change from stage 
coaches and canal boats to railroads threw at once a large 
number of men out of employment; changes from hand labor 
to that of machinery; and from operating machinery by hand 
to the application of steam for such purpose leave behind 
them for the time a number of men who must seek other ave- 
nues of livelihood. These are misfortunes which seem to be the 
necessary accompaniment of all great industrial changes. It 
takes time to effect a readjustment of industrial life so that 
those who are thrown out of their old employment, by reason 
of such changes as we have spoken of, may find opportunities 
for labor in other departments than those to which they have 
been accustomed. It is a misfortune, but yet in such cases 
it seems to be the inevitable accompaniment of change and 
improvement. 

It is wholly different, however, when such changes are 
effected by combinations of capital, whose purpose in com- 
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bining is to control the production or manufacture of any 
particular article in the market, and by such control dictate 
the price at which the article shall be sold, the effect being 
to drive out of business all the small dealers in the commod- 
ity and to render the public subject to the decision of the 
combination as to what price shall be paid for the article. 
In this light it is not material that the price of an article may 
be lowered. It is in the power of the combination to raise it, 
and the result in any event is unfortunate for the country by 
depriving it of the services of a large number of small but 
independent dealers who were familiar with the business and 
who had spent their lives in it, and who supported themselves 
and their families from the small profits realized therein. 
Whether they be able to find other avenues to earn their 
livelihood is not so material, because it is not for the real pros- 
perity of any country that such changes should occur which 
result in transferring an independent business man, the head 
of his establishment, small though it might be, into a mere 
servant or agent of a corporation for selling the commodities 
which he once manufactured or dealt in, having no voice 
in shaping the business policy of the company and bound 
to obey orders issued by others. Nor is it for the substantial 
interests of the country that any one commodity should be 
within the sole power and subject to the sole will of one 
powerful combination of capital. Congress has, so far as its 
jurisdiction extends, prohibited all contracts or combinations 
in the form of trusts entered into for the purpose of restrain- 
ing trade and commerce. The results naturally flowing from 
a contract or combination in restrain of trade or commerce, 
when entered into by a manufacturing or trading company 
such as above stated, while differing somewhat from those 
which may follow a contract to keep up transportation rates 
by railroads, are nevertheless of the same nature and kind, 
and the contracts themselves do not so far differ in their na- 
ture that they may not all be treated alike and be condemned 
in common. It is entirely appropriate generally to subject 
corporations or persons engaged in trading or manufacturing 
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to different rules from those applicable to railroads in their 
transportation business, but when the evil to be remedied is 
similar in both kinds of corporations, such as contracts which 
are unquestionably in restraint of trade, we see ilo reason why 
similar rules should not be promulgated in regard to both, 
and both be covered in the same statute by general language 
sufficiently broad to include them both. We see nothing 
either in contemporaneous history, in the legal situation at 
the time of the passage of the statute, in its legislative history, 
or in any general difference in the nature or kind of these 
trading or manufacturing companies from railroad companies, 
which would lead us to the conclusion that it cannot be sup- 
posed that the Legislature in prohibiting the making of con- 
tracts in restraint of trade intended to include railroads within 
the purview of that act. 

Neither is the statute, in our judgment, so uncertain in 
its meaning or its language so vague that it ought not to 
be held applicable to railroads. It prohibits contracts, com- 
binations, etc., in restraint of trade or commerce. Transport- 
ing commodities is commerce, and if from one State to or 
through another it is interstate commerce. To be reached 
by the Federal statute it must be commerce among the sev- 
eral States or with foreign nations. When the act prohibits 
contracts in restraint of trade or commerce, the plain mean- 
ing of the language used includes contracts which relate to 
either or both subjects. Both trade and commerce are in- 
cluded so long as each relates to that which is interstate or 
foreign. Transportation of commodities among the several 
States or with foreign nations falls within the description of 
the words of the statute with regard to that subject, and there 
is also included in that language that kind of trade in com- 
modities among the States or with foreign nations which is 
not confined to their mere transportation. It includes their 
purchase and sale. Precisely at what point in the course of 
the trade in or manufacture of commodities the statute may 
have effect upon them or upon contracts relating to them 
may be somewhat difficult to determine, but interstate trans- 
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portation presents no difficulties. In United States v. E. C. 
Knight Company (156 U. S. i), heretofore cited, it was in sub- 
stance held, reiterating the language of Mr. Justice Lamar 
in Kidd v. Pearson (128 U. S. i), that the intent to manufac- 
ture or export a manufactured article to foreign nations or 
to send it to another State did not determine the time when 
the article or product passed from the control of the State 
and belonged to commerce. The difficulty in determining 
that question, however, is no reason for denying effect to 
language, which, by its terms, plainly includes the transporta- 
tion of commodities among the several States or with foreign 
nations, and which may also be the subject of contracts or 
combinations in restraint of such commerce. The difficulty 
of the subject, so far as the trade in or the manufacture of 
commodities is concerned, arises from the limited control 
which Congress has over the matter of trade or manufacture. 
It was said by Mr. Justice Lamar in Kidd v. Pearson (supra) : 
"If it be held that the term" (commerce) "includes the regula- 
tion of all such manufactures as are intended to be the sub- 
ject of commercial transactions in the future, it is impossible 
to deny that it would also include the productive industries 
that contemplate the same thing. The result would be that 
Congress would be invested, to the exclusion of the States, 
with the power to regulate, not only manufactures, but also 
agriculture, horticulture, stock raising, domestic fisheries and 
mining — in short, every branch of human industry." 

In the Knight Company case (supra) it was said that this 
statute applied to monopolies in restraint of interstate or in- 
ternational trade or commerce, and not to monopolies in 
manufacture even of a necessary of life. It is readily seen 
from these cases that if the act do not apply to the transporta-. 
tion of commodities by railroads from one State to another or 
to foreign nations, its application is so greatly limited that the 
whole act might as well be held inoperative. 

Still another ground for holding the act inapplicable is 
urged, and that is that the language covers only contracts or 
combinations like trusts or those which, while not exactly 
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trusts, are otherwise of the same form or nature. This is 
clearly not so. 

While the statute prohibits all combinations in the form 
of trusts or otherwise, the limitation is not confined to that 
form alone. All combinations which are in restraint of trade 
or commerce are prohibited, whether in the form of trusts or 
in any other form whatever. 

We think, after a careful examination, that the statute 
covers, and was intended to cover, common carriers by rail- 
road. 

Second — The next question to be discussed is as to what 
is the true construction of the statute, assuming that it applies 
to common carriers by railroad. What is the meaning of the 
language as used in the statute, that * 'every contract, com- 
bination in the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce among the several states or 
with foreign nations, is hereby declared to be illegal?" Is it 
confined to a contract or combination which is only in unrea- 
sonable restraint of trade or commerce, or does it include what 
the language of the act plainly and in terms covers all contracts 
of that nature? 

We are asked to regard the^tPHe of this act as indicative of 
its purpose to include only those contracts which were unlaw- 
ful at common law, but which require the sanction of a Federal 
statute in order to be dealt with in a Federal court. It is said 
that when terms which are known to the common law are used 
in a Federal statute those terms are to be given the same mean- 
ing that they received at common law, and that when the 
language of the title is "to protect trade and commerce against 
unlawful restraints and monopolies," it means those restraints 
and monopolies which the common law regarded as unlawful, 
and which were to be prohibited by the Federal statute. We 
are of opinion that the language used in the title refers to and 
includes and was intended to include those restraints and 
monopolies which are made unlawful in the body of the 
statute. It is to the statute itself that resort must be had to 
learn the meaning thereof, though a resort to the title here 

(23) 
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creates no doubt about the meaning of and does not alter the 
plain language contained in its text. 

It is now with much amplification of argument urged that 
the statute in declaring illegal every combination in the form 
of trust or otherwise, or conspiracy in restraint of trade or 
commerce, does not mean what the language used therein 
plainly imports, but that it only means to declare illegal any 
such contract which is in unreasonable restraint of trade, wl|ile 
leaving all others unaffected by the provisions of the act; 
that the common law meaning of the term "contract in restraint 
of trade" includes only such contracts as are in unreasonable 
restraint of trade, and when that term is used in the Federal 
statute it is not intended to include all contracts in restraint 
of trade, but only those which are in unreasonable restraint 
thereof. 

The term is not of such limited signification. Contracts in 
restraint of trade have been known and spoken of for hundreds 
of years, both in England and in this country, and the term in- 
cludes all kinds of those contracts which in fact restrain or may 
restrain trade. Some of such contracts have been held void 
and unenforceable in the courts by reason of their restraint 
being unreasonable, while others have been held valid because 
they were not of that nature. A contract may be in restraint 
of trade and still be valid at common law. Although valid, it 
is nevertheless a contract in restraint of trade, and would be 
so described either at common law or elsewhere. By the sim- 
ple use of the term contract in restraint of trade, all contracts 
of that nature, whether valid or otherwise, would be included, 
and not alone that kind of contract which was invalid and un- 
enforceable as being in unreasonable restraint of trade. When, 
therefore, the body of a act pronounces as illegal every con- 
tract or combination in restraint of trade or commerce among 
the several states, etc., the plain and ordinary meaning of such 
language is not limited to that kind of contract alone which is 
in unreasonable restraint of trade, but all contracts are in- 
cluded in such language, and no exception or limitation can be 
added without placing in the act that which has been omitted 
by Congress. 
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Proceeding, however, upon the theory that the statute 
did not mean what its plain language imported, and that it 
intended in its prohibition to denounce as illegfal only those 
contracts which were in unreasonable restraint of trade, the 
courts below have made an exhaustive investigation as to the 
general rules which guide courts in declaring contracts to be 
void as being in restraint of trade, and therefore against the 
public policy of the country. In the course of their discussion 
of that subject they have shown that there has been a gradual 
though great alteration in the extent of the liberty granted 
to the vendor of property in agreeing, as part consideration for 
his sale, not to enter into the same kind of business for a cer- 
tain time or within a certain territory. So long as the sale 
was the bona fide consideration for the promise and was not 
made a mere excuse for an evasion of the rule itself, the later 
authorities, both in England and in this country, exhibit a 
strong tendency toward enabling the parties to make such a 
contract in relation to the sale of property, including an agree- 
ment not to enter into the same kind of business, as they may 
think proper, and this with the view to granting to a vendor 
the freest opportunity to obtain the largest consideration for 
the sale of that which is his own. A contract which is the 
mere accompaniment of the sale of property, and thus entered 
into for the purpose of enhancing the price at which the vendor 
sells it, which in effect is collateral to such sale, and where the 
main purpose of the whole contract is accomplished by such 
sale, might not be included within the letter or spirit of the 
statute in question. But we cannot see how the statute can be 
limited, as it has been by the courts below, without reading 
into its text an exception which alters the natural meaning 
of the language used, and that, too, upon a most material 
point, and where no sufficient reason is shown for believing 
that such alteration would make the statute more in accord 
with the intent of the lawmaking body that enacted it. 

The great stress of the argument for the defendants on 
this branch of the case has been to show, if possible, some rea- 
son in die attendant circumstances, or some facts existing in 
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the nature of railroad property and business upon which to 
found the claim, that although by the language of the statute 
agreements or combinations in restraint of trade or commerce 
are included, the statute really means to declare illegal only 
those contracts, etc., which are in unreasonable restraint of 
trade. In order to do this the defendants call attention to 
many facts which they have already referred to in their ar- 
gument, upon the point that railroads were not included at all 
in the statute. They again draw^ attention to the fact of the 
peculiar nature of railroad property. When a railroad is once 
built, it is said, it must be kept in operation: it must transport 
property, when necessary in order to keep its business, at the 
smallest price and for the narrow^est profit, or even for no 
profit, provided running expenses can be paid, rather than not 
to do the work; that railroad property cannot be altered for 
use for any other purpose, at least without such loss as may 
fairly be called destructive; that competition while, perhaps, 
right and proper in other business, simply leads in railroad 
business to financial ruin and insolvency, and to the operation 
of the road by receivers in the interest of its creditors instead 
of in that of its owners and the public; that a contest between 
a receiver of an insolvent corporation and one which is still 
solvent tends to ruin the latter company, while being of no 
benefit to the former; that a receiver is only bound to pay oper- 
ating expenses so he can compete with the solvent company 
and oblige it to come down to prices incompatible with any 
profit for the work done, and until ruin overtakes it to the de- 
struction of innocent stockholders and the impairment of the 

public interests. 

To the question why competition should necessarily be 

conducted to such an extent as to result in this relentless and 
continued war, to eventuate only in the financial ruin of one or 
all of the companies indulging in it, the answer is made that if 
competing railroad companies be left subject to the sway of 
free and unrestricted competition the results above foreshad- 
owed necessarily happen from the nature of the case ; that com- 
petition being the rule, each company will seek business to the 
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extent of its power, and will underbid its rival in order to get 
the business, and such underbidding will act and react upon 
each company until the prices are so reduced as to make it 
impossible to prosper or live under them; that it is too much 
to ask of human nature for one company to insist upon charges 
sufficiently high to afford a reasonable compensation, and 
while doing so to see its patrons leave for rival roads who are 
obtaining its business by offering less rates for doing it than 
can be afforded and a fair profit obtained therefrom. Sooner 
than experience ruin from mere inanition, efforts will be made 
in the direction of meetng the underbidding of its rival until 
both shall end in ruin. The only refuge, it is said, from this 
wretched end lies in the power of competing roads agreeing 
among themselves to keep up prices for transportation to such 
sums as shall be reasonable in themselves, so that companies 
may be allowed to save themselves from themselves, and to 
agree not to attack each other, but to keep up reasonable and 
living rates for the services performed. It is said that as rail- 
roads have a right to charge reasonable rates it must follow 
that a contract among themselves to keep up their charges to 
that extent is valid. Viewed in the light of all these facts it is 
broadly and confidently asserted that it is impossible to believe 
that Congress or any other intelligent and honest legislative 
body could ever have intended to include all contracts or com- 
binations in restraint of trade, and as a consequence thereof 
to prohibit competing railways from agreeing among them- 
selves to keep up prices for transportation to such a rate as 
should be fair and reasonable. 

These arguments it must be confessed bear with much 
force upon tlie policy of an act which should prevent a general 
agreement upon the question of rates among competing rail- 
road companies to the extent simply of maintaining those rates 
which were reasonable and fair. 

There is another side to this question, however, and it may 
not be amiss to refer to one or two facts which tend to some- 
what modify and alter the light in which the subject should 
be regarded. If only that kind of contract which is in unrea- 
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sanable restraint of trade be within the meaning of the statute, 
and declared therein to be illegal, it is at once apparent that 
the subject of what is a reasonable rate is attended with gjeat 
uncertainty. What is a proper standard by which to judge 
the fact of reasonable rates? Must the rate be so high as to 
enable the return for the whole business done to amount to a 
sum sufficient to afford the shareholder a fair and reasonable 
profit upon his investment? If so, what is a fair and reason- 
able profit? That depends sometimes upon the risk incurred, 
and the rate itself differs in different localities; which is the 
one to which reference is to be made as the standard? Or is 
the reasonableness of the profit to be limited to a fair return 
upon the capital that would have been sufficient to build and 
equip the road, if honestly expended? Or is still another 
standard to be created, and the reasonableness of the charges 
tried by the cost of the carriage of the article and a reasonable 
profit allowed on that? And in such case would contribution 
to a sinking fund to make repairs upon the roadbed and renewal 
of cars, etc., be assumed as a proper item? Or is the reason- 
ableness of the charge to be tested by reference to the charges 
for the transportation of the same kind of property made by 
other roads similarly situated? If the latter, a combination 
among such roads as to rates would, of course, furnish no 
means of answering the question. It is quite apparent, there- 
fore, that it is exceedingly difficult to formulate even the terms 
of the rule itself which should govern in the matter of deter- 
mining what would be reasonable rates for transportation. 
While even after the standard should be determined there is 
such an infinite variety of facts entering into the question of 
what is a reasonable rate, no matter what standard is adopted, 
that any individual shipper would in most cases be apt to aban- 
don the effort to show the unreasonable character of a charge, 
sooner than hazard the great expense in time and money 
necessary to prove the fact, and at the same time incur the ill- 
will of the road itself in all his future dealings with it. To say, 
therefore, that the act excludes agreements which are not in 
unreasonable restraint of trade, and which tend simply to 
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keq) up reasonable rates for transportation, is substantially to 
leave the question of reasonableness to the companies them- 
selves. 

It must also be remembered that railways are public cor- 
porations organized for public purposes, granted valuable 
franchises and privileges, among which the right to take th€ 
private property of the citizen in invitum is not the least 
(Cherokee Nation v. Southern Kansas Railway Company, 135 
U. S. 641, 657); that many of them are the donees of large tracts 
of public lands and of gifts of money by municipal corpora- 
tions, and that they all primarily owe duties to the public 
of a higher nature even than that of earning large dividends 
for their shareholders. The business which the railroads do 
is of a public nature, closely affecting almost all classes in the 
community — the farmer, the artisan, the manufacturer and 
the trader. It is of such a public nature that it may well be 
doubted, to say the least, whether any contract which imposes 
any restraint upon its business would not be prejudicial to the 
public interest 

We recognize the argument upon the part of the defendants 
that restraint upon the business of railroads will not be preju- 
dicial to the public interest so long as such restraint provides 
for reasonable rates for transportation and prevents the deadly 
competition so liable to result in the ruin of the roads and to 
thereby impair their usefulness to the public, and in that way 
to prejudice the public interest. But it must be remembered 
that these results are by no means admitted with unanimity; 
on the contrary, they are earnestly and warmly denied on the 
part of the public and by those who assume to defend its in- 
terests both in and out of Congress. Competition, they urge, is 
a necessity for the purpose of securing in the end just and 
proper rates. 

It was said in Gibbs v. Baltimore Gas Company (130 U. S. 
396, at page 408), by Mr. Chief Justice Fuller, as follows: 
"The supply of illuminating gas is a business of a public na- 
ture to meet a public necessity. It is not a business like that of 
an ordinary corporation engaged in the manufacture of arti- 
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cles that may be furnished by individual effort. (New Orleans 
Gas Company v. Louisiana Light Company, 115 U. S. 650; 
Louisville Gas Company v. Citizens' Gas Company, 1x5 U. S. 
683; Shepard v. Milwaukee Gas Company, 6 Wisconsin, 539; 
Chicago Gas Light & Coke Company v. People's Gas Light & 
Coke Company, 121 Illinois, 530; St. Louis v. St. Louis Gas 
Light Company, 70 Missouri, 69). Hence, while it is justly 
urged that those rules which say that a given contract is against 
public policy, should not be arbitrarily extended so as to in- 
terfere with the freedom of contract (Printing, etc., Register- 
ing Company v. Samson, L. R. 19 Eq. 462), yet in the instance 
of business of such a character that it presumably cannot be 
restrained to any extent whatever without prejudice to the pub- 
lic interest, courts decline to enforce or sustain contracts im- 
posing such restraint, however partial, because in contraven- 
tion of public policy. This subject is much considered, and 
the authorities cited in West Virginia Transportation Company 
v. Ohio River Pipe Line Company (22 West Va. 600) ; Chicago, 
etc., Gas Company v. People's Gas Company (121 Illinois, 530); 
Western Union Telegraph Company v. American Union Tele- 
graph Company (65 Georgia, 160)." 

It is true in the Gibbs case there was a special statute which 
prohibited the company from entering into any consolidation, 
combination or contract with any other gas company what- 
ever, and it was provided that any attempt to do so or to 
make such combination or contract should be utterly null and 
void. The above extract from the opinion of the court is made 
for the purpose of showing the difference which exists between 
a private and a public corporation; that kind of a public corpo- 
ration which while doing business for remuneration is yet so 
connected in interest with the public as to give a public char- 
acter to its business, and it is seen that while, in the absence 
of a statute prohibiting them, contracts of private individuals 
or corporations touching upon restrains in trade must be un- 
reasonable in their nature to be held void, different considera- 
tions obtain in the case of public corporations like those of 
railroads where it well may be that any restraint upon a busi- 
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ness of that character as affecting its rates of transportation 
must thereby be prejudicial to the public interest. 

The plaintiffs are, however, under no obligation in order 
to maintain this action to show that by the common law all 
agreements among competing railroad companies to keep up 
rates to such as are reasonable were void as in restraint of 
trade or commerce. There are many cases which look in that 
direction if they do not precisely decide that point. Some of 
them are referred to in the opinion in the Baltimore Gas Com- 
pany case, above cited. The case of the Mogul Steamship 
Company v. McGregor (21 Q. B. D. 544; 23 Do. 598; 1892, Ap- 
peal cases, 25), has been cited by the courts below as holding 
in principle that contracts of this nature are valid at common 
law. The agreement held valid there was an agreement for 
lowering rates of transportation among the parties thereto, 
and it was entered into for the purpose of driving out of trade 
rival steamships in order that thereafter the rates might be ad- 
vanced. The English courts held that the agreement was not 
a conspiracy, and that it was valid, although the result aimed at 
was to drive a rival out of the field, because so long as the in- 
jury to such rival was not the sole reason for the agreement, 
but self-interest the predominating motive, there was nothing 
wrong in law with an agreement of that kind. But assuming 
that agreements of this nature are not void at common law and 
that the various cases cited by the learned courts below show 
it, the answer to the statement of their validity now is to be 
found in the terms of the statute under consideration. The 
provisions of the Interstate Commerce Act relating to reason- 
able rates, discriminations, etc., do not authorize such an agree- 
ment as this, nor do they authorize any other agreements 
which would be inconsistent with the provisions of this act. 

The general reasons for holding agreements of this nature 
to be invalid even at common law, on the part of railroad com- 
panies are quite strong, if not entirely conclusive. 

Considering the public character of such corporations, the 
privileges and franchises which they have received from the 
public in order that they might transact business, and bearing 
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in mind how closely and immediately the question of rates for 
transportation affects the whole public, it may be urged that 
Congress had in mind all the difficulties which we have be- 
fore suggested of proving the unreasonableness of the rate, 
and might, in consideration of all the circumstances, have de- 
liberately decided to prohibit all agreements and combinations 
in restraint of trade or commerce, regardless of the question 
whether such agreements were reasonable or the reverse. 

It is true that, as to a majority of those living along its 
line, each railroad is a monopoly. Upon the subject now un- 
der consideration it is well said by Judge Oliver P. Shiras, 
United States district judge, northern district of Iowa, in his 
ver>' able dissenting opinion in this case in the United States 
Circuit Court of Appeals, as follows: 

*'As to the majority of the community living along its line, 
each railway company has a monopoly of the business demand- 
ing transportation as one of its elements. By reason of this 
fact the action of this corporation in establishing the rates to 
be charged largely influences the net profit coming to the 
farmer, the manufacturer and the merchant, from the sale of 
the products of the farm, the workshop and manufactory, and 
of the merchandise purchased and resold, and also largely 
influences the price to be paid by everyone who consumes 
any of the property transported over the line of railway. 
There is no other line of business carried on in our midst 
which is so intimately connected with the public as that con- 
ducted by the railways of the country. ... A railway cor- 
poration engaged in the transportation of the persons and 
property of the community is always carrying on a public 
business which at all times directly affects the public welfare. 
All contracts or combinations entered into between railway 
corporations intended to regulate the rates to be charged the 
public for the service rendered, must of necessity affect the 
public interests. By reason of this marked distinction exist- 
ing between enterprises inherently public in their character 
and those of a private nature, and further by reason of the dif- 
ference between private persons and corporations engaged 
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in private pursuits, who owe no direct or primary duty to the 
public and public corporations created for the express pur- 
pose of carrying on public enterprises, and which, in considera- 
tion of the public powers exercised in their behalf, are under 
obligations to carry on the work intrusted to their management 
primarily in the interest and for the benefit of the community, 
it seems clear to me that the same test is not applicable to both 
classes of business and corporations in determining the valid- 
ity of contracts and combinations entered into by those en- 
gaged therein. ... In the opinion of the court are found cita- 
tions from the reports of the Interstate Commerce Commission 
in which are depicted the evils that are occasioned to the rail- 
way companies and the public by warfares over rate charges, 
and the advantages that are gained in many directions by 
proper conference and concert of action among the competing 
lines. It may be entirely true that as we pr(>ceed in the devel- 
opment of the poilicy of public control over railway traffic, 
methods will be advised and put in operation by legislative en- 
actment whereby railway companies and the public may be 
protected against the evils arising from unrestricted competi- 
tion and from rate wars which unsettle the business of the com- 
munity, but I fail to perceive the force of the argument that 
because railway companies through their own action cause 
evils to themselves and the public by sudden changes or reduc- 
tions in tariflf rates they must be permitted to deprive the com- 
munity of the benefit of competition in securing reasonable 
rates for the transportation of the products of the country. 
Competition, free and unrestricted, is the general rule which 
governs all the ordinary business pursuits and transactions of 
life. Evils, as well as benefits, result therefrom. In the fierce 
heat of competition the stronger competitor may crush out the 
weaker; fluctuations in prices may be caused that result in 
wreck and disaster; yet, balancing the benefits as against the 
evils, the law of competition remains as a controlling element 
in the business world. That free and unrestricted competition 
in the matter of railroad charges may be productive of evils 
does not militate against the fact that such is the law now 
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governing the subject. No law can be enacted nor system be 
devised for the control of human aflfairs that in its enforce- 
ment does not produce some evil results, no matter how bene- 
ficial its general purpose may be. There are benefits and there 
are evils which result from the operation of the law of free 
competition between railway companies. The time may come 
when the companies will be relieved from the operation of this 
law, but they cannot, by combination and agreements among 
themselves, bring about this change. The fact that the pro- 
visions of the Interstate Commerce Act may have changed in 
many respects the conduct of the companies in the carrying on 
of the public business they are engaged in does not show that 
it was the intent of Congress, in the enactment of that statute, 
to clothe railway companies with the right to combine to- 
gether for the purpose of avoiding the effects of competition 
on the subject of rates.'' 

The whole opinion is a remarkably strong presentation of 
the views of the learned judge who wrote it. 

Still, again, it is answered that the effects of free com- 
petition among railroad companies, as described by the counsel 
for the companies themselves in the course of their argument, 
are greatly exaggerated. According to that argument, the mo- 
ment an agreement of this nature is prohibited the railroads 
commence to cut their rates, and they cease only with their 
utter financial ruin, leaving, perhaps, one to raise rates in- 
definitely when its rivals have been driven away. It is said 
that this is a most overdrawn statement, and that while ab- 
solutely free competition may have in some instances and for 
a time resulted in injury to some of the railroads, it is not at 
all clear that the general result has been other than beneficial 
to the whole public, and not in the long run detrimental to the 
prosperity of the roads. It is matter of common knowledge 
that agreements as to rates have been continually made of 
late years, and that complaints of each company in regard to 
the violation of such agreements by its rivals have been fre- 
quent and persistent. Rate wars go on notwithstanding any 
agreement to the contrary, and the struggle for business among 
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competing roads keeps on, and in the nature of things will keep 
on, any alleged agreement to the contrary notwithstanding, 
and it is only by the exercise of good sense and by the presence 
of a common interest that railroads, without entering into any 
affirmative agreement in regard thereto, will keep within the 
limit of exacting a fair and reasonable return for services ren- 
dered. These agreements have never been found really effect- 
ual for any extended period. 

The Interstate Commerce Commission, from whose reports 
quotations have been quite freely made by counsel for the 
purpose of proving the views of its learned members in regard 
to this subject, has never distinctly stated that agreements 
among competing railroads to maintain prices are to be com- 
mended, or that the general eflfect is to be regarded as bene- 
ficial. They have stated in their fourth annual report that 
competition may degenerate into rate wars, and that such 
wars are as unsettling to the business of the country as they 
are mischievous to the carriers, and that the spirit of existing 
law is against them. They then add: ''Agreements between 
railroad companies which from time to time they have en- 
tered into with a view to prevent such occurrences have never 
been found effectual, and for the very sufficient reason, that the 
mental reservations in forming them have been quite as numer- 
ous and more influential than the written stipulations." It 
would seem true, therefore, that there is no guaranty of finan- 
cial health to be found in entering into agreements for the 
maintenance of rates, nor is financial ruin or insolvency the 
necessary result of their absence. 

The claim that the company has the right to charge reason- 
able rates, and that, therefore, it has the right to enter into a 
combination with competing roads to maintain such rates, 
cannot be admitted. The conclusion does not follow from an 
admission of the premise. What one company may do in the 
way of charging reasonable rates is radically different from 
entering into an agreement with other and competing roads to 
keep up the rates to that point. If there be any competition 
the extent of the charge for the service will be seriously af- 
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fected by that fact Competition will itself bring charges down 
to what may be reasonable, while in the case of an agreement 
to keep prices up, competition is allowed no play; it is shut out, 
and the rate is practically fixed by the companies themselves 
by virtue of the agreement, so long as they abide by it. 

As a result of this review of the situation, we find two very 
widely divergent views of the effects which might be expected 
to result from declaring illegal all contracts in restraint of 
trade, etc.; one side predicting financial disaster and ruin to 
competing railroads, including thereby the ruin of sharehold- 
ers, the destruction of immensely valuable properties, and the 
consequent prejudice to the public interest; while on the other 
side predictions equally earnest are made that no such mournful 
results will follow, and it is urged that there is a necessity, in 
order that the public interest may be fairly and justly pro- 
tected, to allow free and open competition among railroads 
upon the subject of the rates for the transportation of persons 
and property. 

The arguments which have been addressed to us against 
the inclusion of all contracts in restraint of trade, as provided 
for by the language of the act, have been based upon the al- 
leged presumption that Congress, notwithstanding the language 
of the act, could not have intended to embrace all contracts, 
but only such contracts as were in unreasonable restraint of 
trade. Under these circumstances we are, therefore, asked to 
hold that the act of Congress excepts contracts which are not 
in unreasonable restraint of trade, and which only keep rates 
up to a reasonable price, notwithstanding the language of the 
act makes no such exception. In other words, we are asked 
to read into the act by way of judicial legislation an exception 
that is not placed there by the lawmaking branch of the 
Government, and this is to be done upon the theory that the 
impolicy of such legislation is so clear that it cannot be sup- 
posed Congress intended the natural import of the language it 
used. This we cannot and ought not to do. That impolicy is 
not so clear, nor are the reasons for the exception so potent as 
to permit us to interpolate an exception into the language of 
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the act, and to thus materially alter its meaning and effect. 
It may be that the policy evidenced by the passage of the act 
itself will, if carried out, result in disaster to the roads and in a 
failure to secure the advantages sought from such legislation. 
Whether that will be the result or not we do not know and can- 
not predict. These considerations are, however, not for us. 
If the act ought to read as contended for by defendants, Con- 
gress is the body to amend it and not this court, by a process 
of judicial legislation wholly unjustifiable. Large numbers do 
not agree that the view taken by defendants is sound or true 
in substance, and Congress may and very probably did share 
in that belief in passing the act. The public policy of the 
Government is to be found in its statutes, and when they have 
not directly spoken, then in the decisions of the courts and the 
constant practice of the Government officials; but when the 
lawmaking power speaks upon a particular subject, over which 
it has constitutional power to legislate, public policy in such 
a case is what the statute enacts. If the law prohibit any 
contract or combination in restraint of trade or commerce, 
a contract or combination made in violation of such law is 
void, whatever may have been theretofore decided by the 
courts to have been the public policy of the country on that 
subject 

The conclusion which we have drawn from the examination 
above made into the question before us is that the Anti-Trust 
Act applies to railroads, and that it renders illegal all agree- 
ments which are in restraint of trade or commerce as we have 
above defined that expression, and the question then arises 
whether the agreement before us is of that nature. 

Although the case is heard on bill and answer, thus 
making it necessary to assume the truth of the allegations 
in the answer which are well pleaded, yet the legal effect 
of the agreement itself cannot be altered by the answer, 
nor can its violation of law be made valid by allegations of 
good intention or of desire to simply maintain reasonable 
rates; nor can the plaintiffs' allegations as to the intent with 
which the agreement was entered into be regarded, as such 
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intent is denied on the part of the defendants; and if the 
intent alleged in the bill were a necessary fact to be proved 
in order to maintain the suit, the bill would have to be 
dismissed. In the view we have taken of the question, the 
intent alleged by the Government is not necessary to be 
proved. The question is one of law in regard to the mean- 
ing and effect of the agreement itself, namely: Does the 
agreement restrain trade or commerce in any way so as to 
be a violation of the act? We have no doubt that it does. 
The agreement on its face recites that it is entered into 
"for the purpose of mutual protection by establishing and 
maintaining reasonable rates, rules and regulations on all 
freight traffic, both through and local." To that end the as- 
sociation is formed and a body created which is to adopt rates, 
which, when agreed to, are to be governing rates for all the 
companies, and a violation of which subjects the defaulting 
company to the payment of a penalty, and although the parties 
have a right to withdraw from the agreement on giving thirty 
days' notice of a desire so to do, yet while in force and assum- 
ing it to be lived up to, there can be no doubt that its direct, im- 
mediate and necessary effect is to put a restraint upon trade or 
commerce as described in the act. 

For these reasons the suit of the Government can be 
maintained without proof of the allegation that the agree- 
ment was entered into for the purpose of restraining trade 
or commerce or for maintaining rates above what was reason- 
able. The necessary effect of the agreement is to restrain 
trade or commerce, no matter what the intent was on the part 
of those who signed it. 

One or two subsidiary questions remain to be decided. 

It is said that to grant the injunction prayed for in this 
case is to give the statute a retroactive effect; that the con- 
tract at the time it was entered into was not prohibited or 
declared illegal by the statute, as it had not then been 
passed; and to now enjoin the doing of an act which was legal 
at the time it was done would be improper. We give to the law 
no retroactive effect. The agreement in question is a continu- 
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ing one. The parties to it adopt certain machinery, and agree 
to certain methods for the purpose of establishing and main- 
taining in the future reasonable rates for transportation. As- 
suming such action to have been legal at the time the agreement 
was first entered into, the continuation of the agreement, after 
it has been declared to be illegal, becomes a violation of the act. 
The statute prohibits the continuing or entering into such an 
agreement for the future, and if the agreement be continued it 
then becomes a violation of the act. There is nothing of an 
ex post facto character about the act. The civil remedy by in- 
junction and the liability to punishment under the criminal 
provisions of the act are entirely distinct, and there can be no 
question of any act being regarded as a violation of the statute 
which occurred before it was passed. After its passage, if the 
law be violated, the parties violating it may render themselves 
liable to be punished criminally; but not otherwise. 

It is also argued that the United States have no stand- 
ing in court to maintain this bill; that they have no pecuniary 
interest in the result of the litigation or in the question to be 
decided by the court. We think that the fourth section of the 
act invests the Government with full power and authority to 
bring such an action as this, and if the facts be proved, an in- 
junction should issue. Congress having control of interstate 
commerce, has also the duty of protecting it, and it is entirely 
competent for that body to give the remedy by injunction as 
more efficient than any other civil remedy. The subject is fully 
and ably discussed in the case of In re Debs (158 U. S. 564). 
See also Railway Co. v. Interstate Commerce Commission (162 
U. S. 184; Id. 197). 

For the reasons given the decrees of the United States 
Circuit Court of Appeals and of the Circuit Court for the 
District of Kansas must be reversed, and the case remanded 
to the Circuit Court for further proceedings in conformity with 
this opinion. 

(24) 



366 YEAR BOOK OF feAILWAY LITERATURE. 

II. 

SUPREME COURT OF THE UNITED STATES. 

No. 67. — October Term, 1896. 

The United States, Appellant, ) Appeal from the United States 

vs. > Circuit Court of Appeals for 

The Trans-Missouri Freight Association. ) the Eighth Circuit. 

[March 22, 1897.] 

Mr. Justice White Dissenting. 

It is unnecessary to refer to the authorities showing that 
although a contract may in some measure restrain trade, it is 
not for that reason void or even voidable unless the restraint 
which it produces be unreasonable. The opinion of the court 
concedes this to be the settled doctrine. 

The contract between the railway companies which the 
court holds to be void because it is found to violate the act 
of Congress of the 2d of July, 1890 (26 Stat. 209), substantially 
embodies only an agreement between the corporations by which 
a uniform classification of freight is obtained, by which the se- 
cret under-cutting of rates is sought to be avoided, and the 
rates as stated in the published rate sheets, and which, as a gen- 
eral rule, are required by law to be filed with the Interstate 
Commerce Commission, are secured against arbitrary and sud- 
den changes. I content myself with giving this mere outline 
of the results of the contract, and do not stop to demonstrate 
that its provisions are reasonable, since the opinion of .the 
court rests upon that hypothesis. I commence, then, with these 
two conceded propositions, one of law and the other of fact, 
first, that only such contracts as unreasonably restrain trade are 
violative of the general law, and, second, that the particular 
contract here under consideration is reasonable, and therefore 
not unlawful if the general principles of law are to be applied 
to it 

The theory upon which the contract is held to be illegal 
is that even though it be reasonable, and hence valid, under 
the general principles of law, it is yet void, because it con- 
flicts with the act of Congress already referred to. Now, at 
the outset, it is necessary to understand the full import of this 
conclusion. As it is conceded that the contract does not un- 
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reasonably restrain trade, and that if it does not so unreason- 
ably restrain, it is valid under the general law, the decision sub- 
stantially, is that the act of Congress is a departure from the 
general principles of law, and by its terms destroys the right of 
individuals or corporations to enter into very many reasonable 
contracts. But this proposition, I submit, is tantamount to an 
assertion that the act of Congress is itself unreasonable. The 
difficulty of meeting, by reasoning, a premise of this nature 
is frankly conceded, for, of course, where the fundamental 
proposition upon which the whole contention rests is that the 
act of Congress is unreasonable, it would seem conducive to 
no useful purpose to invoke reason as applicable to and as con- 
trolling the construction of a statute which is admitted to be 
beyond the pale of reason. The question, then, is: Is the act 
of Congress relied on to be so interpreted as to give it a rea- 
sonable meaning, or it is to be construed as being unreason- 
able and as violative of the elementary principles of justice? 

The argument upon which it is held that the act forbids 
those reasonable contracts which are universally admitted to 
be legal is thus stated in the opinion of the court, and I quote 
the exact language in which it is there expressed, lest in seek- 
ing to epitomize I may not accurately reproduce the thought 
which it conveys: 

"Contracts in restraint of trade have been known and 
spoken of for hundreds of years both in England and in this 
country, and the term includes all kinds of those contracts 
which in fact restrain trade. Some of such contracts have been 
held void and unenforcible in the courts by reason of their 
restraint being unreasonable, while others have been held valid 
because they were not of that nature. A contract may be in re- 
straint of trade and still be valid at common law. Although 
valid, it is nevertheless a contract in restraint of trade, and 
would be so described either at common law or elsewhere. By 
the simple use of the term contract in restraint of trade, all 
contracts of that nature, whether valid or otherwise, would be 
included, and not alone that kind of contract which was invalid 
and unenforcible as being in unreasonable restraint of trade. 
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When, therefore, the body of an act pronounces as illegal every 
contract or combination in restraint of trade or commerce 
amon^ the several States, etc., the plain and ordinary meaning 
of such language is not limited to that kind of contract alone 
which is in unreasonable restraint of trade, but all contracts are 
included in such language, and no exception or limitation can 
be added without placing in the act that which has been omit- 
ted by Congress." 

To state the proposition in the form in which it was earn- 
estly pressed in the argument at bar, it is as follows : Congress 
has said every contract in restraint of trade is illegal. When 
the law says every, there is no power in the courts, if they cor- 
rectly interpret, and apply the statute, to substitute the word 
some for the word every. If Congress had meant to forbid 
only restraints of trade which were unreasonable, it would have 
said so; instead of doing this it has said every y and this word 
of universality embraces both contracts which are reasonable 
and unreasonable. 

Is the proposition which is thus announced by the court, 
and which was thus stated at bar, well founded? is the first 
question which arises for solution. I quote the title of the 
first section of the act which, it is asserted, if correctly inter- 
preted, destroys the right to make just and reasonable con- 
tracts : 

"An act to protect trade and commerce against unlawful re- 
straints and monopolies. 

"Every contract combination, in the form of trust or oth- 
erwise, or conspiracy in restraint of trade or commerce among 
the several States or with foreign nations, is hereby declared 
illegal. Every person who shall make any such contract or en- 
gage in any such combination or conspiracy, shall be deemed 
guilty of a midemeanor, and on conviction thereof shall be 
punished by a fine not exceeding $5,000, or by imprisonment 
not exceeding one year, or by both of said punishments in the 
discretion of the court." 

Is it correct to say that at common law the words "re- 
straint of trade" had a generic signification which embraced 
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all contracts which restrained the freedom of trade, whether 
reasonable or unreasonable, and, therefore, that all such con- 
tracts are within the meaning of the words "every contract 
in restraint of trade?" I think a brief consideration of the his- 
tory and development of the law on the subject will not only 
establish the inaccuracy of this proposition, but also demon- 
strate that the words restraint of trade embrace only contracts 
which unreasonably restrain trade, and, therefore, that reason- 
able contracts, although they, in some measure, "restrain 
trade," are not within the meaning of the words. It is true 
than in the adjudged cases language may be found referring to 
contracts in restraint of trade which are valid because reasona- 
ble. But this mere form of expression, used not as a definition, 
does not maintain the contention that such contracts are em- 
braced within the general terms every contract in restraint of 
trade. The rudiments of the doctrine of contracts in restraint 
of trade are found in the common law at a very early date. 
The first case on the subject is reported in Year Book 2 Henry 
v., fol. 5, p. 26, and is known as Bier's case. That was an ac- 
tion of damages upon a bond conditioned that the defendant 
should not practice his trade as a dyer at a particular place 
during a limited period, and it was held that the contract was 
illegal. The principle upon which this case was decided was 
not described as one forbidding contracts in restraint of trade, 
but was stated to be one by which contracts restricting the lib- 
erty of the subject were forbidden. The doctrine declared in 
that case was applied in subsequent cases in England prior to 
the case of Mitchell v. Reynolds, decided in 171 1, and reported 
in I P. Wms. 181. There the distinction between general re- 
straints and partial restraints was first definitely formulated, 
and it was held that a contract creating a partial restraint was 
valid and one creating a general restraint was not. The theory 
of partial and general restraints established by that case was 
followed in many decided cases in England, not, however, 
without the correctness of the dift'erenc^^ between the two be- 
ing in some instances denied and in others questioned, until 
the matter was set finally at rest by the House of Lords in Nor^ 



370 YEAR BOOK OF RAILWAY LITERATURK , 

denfelt v. Nordenfelt Guns and Ammunition Company, re- 
ported in (1894) App. Cas. p. 535. In that case it was held 
that the distinction between partial and general restraint was 
an incorrect criterion, but that whether a contract was invalid 
because in restraint of trade must depend upon whether, on 
considering all the circumstances, the contract was found to be 
reasonable or unreasonable. If reasonable, it was not a con- 
tract in restraint of trade, and if unreasonable it was. 

The decisions of the American courts substantially con- 
form to both the development and ultimate results of the Eng- 
lish cases. Whilst the rule of partial and general restraint has 
been either expressly or impliedly admitted, the exact scope 
of the distinction between the two has been the subject of dis- 
cussion and varying adjudication. And although it is accurate 
to say that in the cases expressions may be found speaking of 
contracts as being in form, in restraint of trade and yet valid, it 
results from an analysis of all the American cases, as it does 
from the English, that these expressions in no way imply that 
contracts which were valid because they only partially re- 
strained trade were yet considered as embraced within the defi- 
nition of contracts in restraint of trade. On the contrary, the 
reason of the cases where contracts partially restraining trade 
were excepted and hence held to be valid, was because they 
were not contracts in restraint of trade in the legal meaning of 
those words. Referring to the modern and American rule on 
the subject. Beach, in his recent treatise on the Modem Law of 
Contracts, at section 1569, says: 

"The tendency of modern thought and decisions has been 
no longer to uphold in its strictness the doctrine which for- 
merly prevailed respecting agreements in restraint of trade. 
The severity with which such agreements were treated in the 
beginning has relaxed more and more by exceptions and quali- 
Hcations and a gradual change has taken place, brought about 
by the growth of industrial activities and the enlargement of 
commercial facilities which tend to render such agreements 
less dangerous, because monopolies are less easy of accom- 
plishment" 
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The fact that the exclusion of reasonable contracts from 
the doctrine of restraint of trade was predicated on the con- 
clusion that such contracts were no longer considered as com- 
ing within the meaning of the words "restraint of trade," is 
nowhere more clearly and cogently stated than in the opinion 
of the Court of Appeals of the State of New York, in the case 
of Matthews v. Associated Press of New York (136 N.Y. 333). 
In considering the contention that a by-law of the defendant 
association which prohibited its members from receiving or 
publishing "the regular news dispatches of any other news as- 
sociation covering a like territory and organized for a like pur- 
pose" was void, because it tended to restrain trade and compe- 
tition and to create a monopoly, the learned judge said (p. 
340): 

"We do not think the by-law improperly tends to restrain 
trade, assuming that the business of collecting and distributing 
news would come within the definition of a trade. The latest 
decisions of courts in this country and in England show a 
strong tendency to very gfreatly circumscribe and narrow the 
doctrine of avoiding contracts in restraint of trade. The courts 
do not go to the length of saying that contracts which they 
now would say are in restraint of trade are, nevertheless, valid 
contracts, and to be enforced; they do, however, now hold 
many contracts not open to the objection that they are in re- 
straint of trade which a few years back would have been 
avoided on that sole ground, both here and in England, The 
cases in this court which are the latest manifestations of the 
turn In the tide are cited in the opinion in this case at gen- 
eral term, and are Diamond Match Co. v. Roeber, (106 N. Y. 
73); Hodge V. Neill, (107 Id. 244); Leslie v. Lorillard, (no Id. 

519). 

"So that when we agree that a by-law which is in re- 

•straint of trade is void, we are still brought back to the ques- 
tion, what is a restraint of trade in the modern definition of that 
term? The authority to make by-laws must also be limited 
by the scope and purpose of the association. I think this by- 
law is thus limited, and that it is not in restraint of trade as the 
courts now interpret that phrase.^* 
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This lucid statement aptly sums up the process of reason- 
ing by which partial and reasonable contracts came no longer 
to be considered as included in the words "contracts in restraint 
of trade," and points to the fallacy embodied in the proposi- 
tion that contracts which were held not to be in restraint of 
trade were yet covered by the words in restraint of trade; that 
is, that although they were not such contracts, yet they con- 
tinued so to be. After analyzing the provisions of the by-law, 
the opinion proceeds as follows (p. 341): 

"Thus a by-law of the nature complained of would have 
a tendency to strengthen the association and to render it more 
capable of filling the duty it was incorporated to perform. A 
business partnership could provide that none of its members 
should attend to any business other than that of the partner- 
ship, and that each partner who came in must agree not to do 
any other business and must give up all such business as he 
had theretofore done. Such an agreement would not be in re- 
straint of trade, although its direct effect might be to restrain 
to some extent the trade which had been done." 

This adds cogency to the demonstration, and shows in 
the most conclusive manner that the words contracts in re- 
straint of trade do not continue to define those contracts which 
are no longer covered by the legal meaning of the words. 

This court has not only recognized and applied the dis- 
tinction between partial and general restraints, but has also de- 
cided that the true test whether a contract be in restraint of 
trade is not whether in a measure it produces such effect, but 
whether under all the circumstances it is reasonable. (Ore- 
gon Steam Navigation Co. v. Winsor, 20 Wall. 64, 68; Gibbs 
V. Baltimore Gas Co., 130 U. S. 396, 409.) As it is unneces- 
sary here to enter into a detailed examination of the cases, I 
append in the margin a reference to decisions of some of the 
State courts and to several writers on the subject of contracts 
in restraint of trade, by whom the doctrine is reviewed and the 
authorities very fully referred to.* 

♦Diamond Match Co. v. Roeber, 106 N. Y. 473; Leslie v. Lorillard, 
1 10 N. Y. 519, 533; Beal v. Cbase, 31 Mich. 490, 518; National Benefit Co. 
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It follows from the foregoing staternent that at common 
law contracts which only partially restrain trade, to use the 
precise language of Maule, Justice, in Rannie v. Irvine (7 
Man. & G. 977), were ''an exception grafted upon that rule/' 
that is, the rule as to contracts in restraint of trade, "and that 
the exception is in furtherance of th^ rule itself J' I submit, 
also, manifestly that the further development of the doctrine 
bv which it was decided that if a contract was reasonable it 
would not be held to be included within contracts in restraint of 
trade, although such contract might, in some measure, produce 
such an effect, was also an exception to the general rule as to the 
invalidity of contracts in restraint of trade. The theory, then, 
that the words restraint of trade define and embrace all such 
contracts without reference to whether they are reasonable, 
amounts substantially to saying that by the common law and 
the adjudged American cases, certain classes of contracts were 
carved out of and excepted from the general rule and yet were 
held to remain embraced within the general rule from which 
they were removed. But the obvious conflict which is shown 
by this contradictory result to which the contention leads rests 
not upon the mere form of statement but upon the reason of 
things. This will, I submit, be shown by a very brief analysis 
of the reasons by which partial restraints were held not to be 
embraced in contracts in restraint of trade, and by which ulti- 
mately all reasonable contracts were likewise decided not to 
be so embraced. That is to say, that the reasoning by which 
the exceptions were created conclusively shows the error of 
contending that the words contracts in restraint of trade con- 
tinued to embrace those reasonable contracts which those 
words no longer described. 

It is perhaps true that the principle by which contracts 
in restraint of the freedom of the subject or of trade were held 

V. Hospital Co., 45 Minn. 272; EUerman v. Chicago Junction Railways etc. 
Co., 49 N. J. Eq. 215. 217; Richards v. Am. Desk Co., 87 Wis. 503, 514; 
Note to 2 Parsons on Contracts, p. 748; Note to Angier v. Webber, 92 Am. 
Dec. 751 (1867); Note to Mitchel v. Reynolds, i Smith's Leading Cases, 
705. and Supplemental Note, 9th Am. ed. 716 (1888); Review of Cases by 
A. M. Eaton in 4 Harv. Law Review, p. 129 (1890); Patterson on Restraint 
pf Trade (1891). 
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to be illegal was first understood to embrace all contracts 
which in any degree accomplished these results. But as trade 
developed it came to be understood that if contracts which 
only partially restrained the freedom of the subject or of trade 
were embraced in the rule forbidding contracts in restraint of 
trade, both the freedom of contract and trade itself would be 
destroyed. Hence, from the reason of things, arose the dis- 
tinction that where contracts operated only a partial restraint 
of the freedom of contract or of trade they were not in con- 
templation of law contracts in restraint of trade. And it was 
this conception also which, in its final aspect, led to the knowl- 
edge that reason was to be the criterion by which it was to be 
determined whether a contract which, in some measure, re- 
strained the freedom of contract and of trade, was in reality, 
when considered in all its aspects, a contract of that character 
or one which was necessary to the freedom of contract and 
of trade. To define, then, the words "in restraint of trade," as 
embracing every contract which in any degree produced that 
effect would be violative of reason, because it would include all 
those contracts which are the very essence of trade, and would 
be equivalent to saying that there should be no trade, and 
therefore nothing to restrain. The dilemma which would 
necessarily arise from defining the words "contracts in re- 
straint of trade," so as to destroy trade by rendering illegal 
the contracts upon which trade depends, and yet presuppos- 
ing that trade would continue and should not be restrained, 
is shown by an argument advanced, and which has been com- 
pelled by the exigency of the premise upon which it is based. 
Thus, after insisting that the word every is all-embracing, 
it is said from the necessity of things it will not be held to 
apply to covenants in restraint of trade, which are collateral to 
a sale of property, because not "supposed" to be within the 
letter or spirit of the statute. But how, I submit, can it be held 
that the words ''every contract in restraint of trade" embrace 
all such contracts, and yet at the same time it be said that cer- 
tain contracts of that nature are not included? The asserted 
exception not only destroys the rule which is relied on, but it 
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rests upon no foundation of reason. It must either result from 
the exclusion of particular classes of contracts, whether they 
be reasonable or not, or it must arise from the fact that the 
contracts referred to are merely collateral contracts. But 
many collateral contracts may contain provisions which make 
them unreasonable. The exception which is relied upon, there- 
fore, as rendering possible the existence of trade to be re- 
strained is either arbitrary or it is unreasonable. 

But, admitting arguendo the correctness of the proposi- 
tion by which it is sought to include every contract, however 
reasonable, within the inhibition of the law, the statute, consid- 
ered as a whole, shows, I think, the error of the construction 
placed upon it. Its title is "An act to protect trade and com- 
merce against unlawful restraints and monopolies." The word 
unlawful clearly distinguishes between contracts in restraint 
of trade which are lawful and those which are not. In other 
words, between those which are unreasonably in restraint of 
trade, ^and consequently invalid, and those which are reason- 
able and hence lawful. When, therefore, in the very title of 
the act the well-settled distinction between lawful and unlaw- 
ful contracts is broadly marked, how can an interpretation be 
correct which holds that all contracts, whether lawful or not, 
are included in its provisions? While it is true that the title of 
an act cannot be used to destroy the plain import of the 
language found in its body, yet when a literal interpretation 
will work out wrong or injury, or where the words of the stat- 
ute are ambiguous, the title may be resorted to as an instru- 
ment of construction. In United States v. Palmer (3 Wheat. 
610), where general language found in the body of a criminal 
statute was given a narrow and restricted meaning, Mr. Chief 
Justice Marshall, in the course of the opinion, said (p. 631): 
*'The title of an act cannot control its words, but may furnish 
some aid in showing what was in the mind of the Legislature. 
The title of this act is 'An act for the punishment of certain 
crimes against the United States.' It would seem that 
offenses against the United States, not offenses against the 
human race, were the crimes which the Legislature intended 
by this law to punish." 
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So, also, in United States vs. Union Pacific R. R. Co. (91 
U. S. y2), where the construction of a statute was involved, 
it was held that the interpretation adopted was supported by 
the title, which disclosed the general purpose which Congress 
had in view in adopting the law under consideration. The 
same rule was announced in Smythe v. Fiske (23 Wall. 374, 
380), and Coosaw Mining Co. v. South Carolina (144 U. S. 
550), and cases there cited. 

Pretermitting the consideration of the title, it cannot be de- 
nied that the words "restraint of trade" used in the act in ques- 
tion had long prior to the adoption of that act been construed 
as not embracing reasonable contracts. The well-settled rule 
is that where technical words arc used in an act, and their 
meaning has previously been conclusively settled by long 
usuage and judicial construction, the use of the words without 
an indication of an intention to give them a new significance 
is an adoption of the generally accepted meaning affixed to the 
words at the time when the act was passed. Particularly is 
this rule imperative where the statute in which the words are 
used creates a crime, as does the statute under consideration, 
and gives no specific definition of the crime created. Thus, in 
United States v. Palmer (supra), Mr. Chief Justice Marshall, 
referring to the term "robbery" as used in the statute, said (p. 
630): "Of the meaning of the term robbery, as used in the 
statute, we think no doubt can be entertained. It must be 
understood in the sense in which it is recognized and defined 
at common law." 

If these obvious rules of interpretation be applied, it seems 
to me they render it impossible to construe the words every 
restraint of trade used in the act in anv other sense than as 
excluding reasonable contracts, as the fact that such contracts 
were not considered to be within the rule of contracts in re- 
straint of trade, was thoroughly established both in England 
and in this country at the time the act was adopted. It is, I 
submit, not to be doubted that the interpretation of the words 
"everv contract in restraint of trade," so as to embrace within 
its purview every contract, however reasonable, would cer- 
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tainly work an enormous injustice and operate to the undue 
restraint of the Hberties of the citizen. But there is no canon 
of interpretation which requires that the letter be followed, 
when by so doing an unreasonable result is accompHshed. On 
the contrary, the rule is the other way, and exacts that the 
spirit which vivifies and not the letter which killeth, is the 
proper guide by which to correctly interpret a statute. In 
Smythe v. Fiske (23 Wall. 374, 380) this court declared that 
"a thing may be within the letter of the statute and not within 
its meaning, and within its meaning, though not within its let- 
ter. The intention of the lawmaker is the law." In Lau Ow 
Bew V. The United States (144 U. S. 47) this court, speaking 
through Mr. Chief Justice Fuller, said (p. 59) : 

"Nothing is better settled than that statutes should re- 
receive a sensible construction, such as will effectuate the legis- 
lative intention, and, if possible, so as to avoid an unjust or an 
absurd conclusion. (Church of the Holy Trinity v. United 
States, 143 U. S. 457; Henderson v. Mayor of New York, 92 
U. S. 259; United States v. Kirby, 7 Wall. 482; Oates v. Na- 
tional Bank, 100 U. S. 239.)" 

In all the cases there cited the literal language of the 
statutes was disregarded, in order to restrict its operation 
within reason. To those cases may also be added United 
States V. Mooney (116 U. S. 104), where it was contended that 
by the act of March 3, 1875, c. 137, the Circuit Courts were 
vested with jurisdiction concurrent with District Courts over 
certain suits. The plausibility of the argument, based upon the 
literal language of the statute, was conceded by the court, but 
the results which would follow from sustaining the construc- 
tion contended for were pointed out by the court, and it was 
observed (p. 107): "A construction which involves such re- 
sults was not clearly contemplated by Congress." 

Indeed, it seems to me there can be no doubt that reason- 
able contracts cannot be embraced within the provisions of 
the statute if it be interpreted by the light of the supreme rule 
commanding that the intention of the law must be carried out, 
and it must be so construed as to afford the remedy and frus- 
trate the wrong contemplated by its enactment. 
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The plain intention of the law was to protect the liberty of 
contract and the freedom of trade. Will this intention not 
be frustrated by a construction which, if it does not destroy, at 
least gravely impairs, both the liberty of the individual to con- 
tract and the freedom of trade? If the rule of reason no 
longer determines the right of the individual to contract or 
secures the validity of contracts upon which trade depends 
and results, what becomes of the liberty of the citizen or of 
the freedom of trade? Secured no longer by the law of reason, 
all these rights become subject, when questioned, to the mere 
caprice of judicial authority. Thus, a law in favor of free- 
dom of contract, it seems to me, is so interpreted as to gravely 
impair that freedom. Progress and not reaction was the pur- 
pose of the act of Congress. The construction now given the 
act disregards the whole current of judicial authority and tests 
the right to contract by the conceptions of that right enter- 
tained at the time of the year books, instead of by the light 
of reason and the necessity of modem society. To do this 
violates, as I see it, the plainest conception of public policy, 
for, as said by Sir G. Jessel, Master of the Rolls, in Printing 
Company v. Sampson (L. R. 19 Eq. 465), "if there is one thing 
which more than another public policy requires, it is that men 
of full age and competent understanding shall have the utmost 
liberty of contracting, and their contracts when entered into 
freely and voluntarily shall be held sacred and shall be en- 
forced by courts of justice." 

The remedy intended to be accomplished by the act of 
Congress was to shield against the danger of contract or com- 
bination by the few against the interest of the many and to 
the detriment of freedom. The construction now g^ven, I 
think, strikes down the interest of the many to the advantage 
and benefit of the few. It has been held in a case involving 
a combination among workingmen that such combinations are 
embraced in the act of Congress in question, and this view was 
not doubted by this court. (In re Debs, 64 Fed. Rep. 724, 745- 
755; 158 U. S. 564.) The interpretation of the statute, there- 
fore, which liolds that reasonable agreements are within its 
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purview, makes it embrace every peaceable organization or 
combination of labor to benefit his condition either by obtain- 
ing an increase of wages or diminution of the hours of labor. 
Combinations among labor for this purpose were treated as 
illegal under the construction of the law which included 
reasonable contracts within the doctrine of the invalidity of 
contract or combinations in restraint of trade, and they were 
only held not to be embraced within that doctrine either by 
statutory exemption therefrom or by the progress which made 
reason the controlling factor on the subject. It follows that 
the constniction which reads the rule of reason out of the 
statute embraces within its inhibition every contract or com- 
bination by which workingmen seek to peaceably better their 
condition. It is therefore, as I see it. absolutely true to say 
that the construction now adopted which works out such 
results not only frustrates the plain purpose intended to be 
accomplished by Congress, but also makes the statute tend to 
an end never contemplated, and against the accomplishment 
of which its provisions were enacted. 

But conceding, for the sake of argument, that the words 
"every contract in restraint of trade,'' as used in the act of 
Congress in question, prohibits all such contracts, however 
reasonable they may be, and therefore that all that great body 
of contracts which are commonly entered into between in- 
dividuals or corporations, and which promote and develop 
trade, and which have been heretofore considered as lawful, 
are no longer such; and conceding also that agreements en- 
tered into by associations of workingmen to peaceably better 
their condition either by obtaining an increase or preventing 
a decrease of wages, or by securing a reduction in the hours 
of labor, or for mutually protecting each other from unjust 
discharge, or for other reasonable purposes, have become un- 
lawful, it remains to consider whether the provisions of the 
act of 1890 were intended to apply to agreements made be- 
tween carriers for the purpose of classifying the freight to be 
by them carried, or preventing secret cutting of the published 
rates; in other words, whether the terms of the statute were 



380 YEAR BOOK OF RAILWAY LITERATURE. 

intended to apply to contracts between carriers entered into 
for the purpose of securing fairness in their dealings with 
each other and tending to protect the public against improper 
discrimination and sudden changes in rates. To answer this 
question involves deciding whether the act here relied upon 
was intended to abrogate the provisions of the act of Congress 
of the 4th of February, 1887, and the amendments thereto, 
commonly known as the Interstate Commerce Act. The ques- 
tion is not whether railway companies may not violate the 
terms of the statute of 1890 if they do acts which it forbids 
and punishes, but whether that statute was intended to abro- 
gate the power of railway companies to make contracts with 
each other which are either expressly sanctioned by the In- 
terstate Commerce Act or the right to make which arises by 
reasonable implication from the terms of that act; that is to 
say, not whether the act of 1890 is not operative upon all 
persons and corporations, but whether, being so generally 
operative, it was intended to forbid, as in restraint of trade, 
all contracts on the subject embraced within and controlled 
by the Interstate Commerce Law. The statute, commonly 
known as the Interstate Commerce Law, was a special act, and 
it was intended to regulate interstate commerce transported 
by railway carriers. All its provisions directly and expressly 
related to this subject. The act of 1890, on the contrary, is a 
general law, not referring specifically to carriers of interstate 
commerce. The rule is that a general will not be held to re- 
peal a special statute unless there be a clear implication un- 
avoidably resulting from the general law that it was the inten- 
tion that the provisions of the general law should cover the 
subject-matter previously, expressly and specifically provided 
for by particular legislation. The doctrine on this subject is 
thus stated in Ex parte Crow Dog (109 U. S. 570): 

" The general principal to be applied,' said Boville, C. J., 
in Thorpe v. Adams (L. R. 6, C. P. 135), 'to the construction of 
acts of Parliament, is that a general act is not to be construed to 
repeal a previous particular act, unless there is some express 
reference to the previous legislation on the subject, or unless 
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there is a necessary inconsistency in the two acts standing to- 
gether/ 'And the reason is/ said Wood, V. C, Fitzgerald v. 
Champenys (30 L. J. N. S. Eq. 782; 2 Johns. & Hem. 31-54), 
'that the Legislature having had its attention directed to a 
special subject, and having observed all the circumstances of 
the case and provided for them, does not intend by a general 
enactment afterward to derogate from its own act when it 
makes no special mention of its intention so to do.' " 

These principles thus announced are treated as elemen- 
tary by the text writers. (Endlich on Interpretation of Statutes, 
sec. 223; Sedgwick on Statutory Construction, sees. 157, 158; 
Sutherland on Statutory Construction, sec. 157.) 

Does, therefore, the implication irresistibly arise that 
Congress intended in the act of 1890 to abrogate, in whole or 
in part, the provisions of the act of 1887, regulating interstate 
commerce? It seems to me that the nature of the two enact- 
ments clearly demonstrates that there was no such intention. 
The act to regulate interstate commerce expressed the purpose 
of Congress to deal with a complex and particular subject 
which, from its very nature, required special legislation. That 
act was the initiation of a policy by Congress looking to the 
development and working out of a harmonious system to 
regulate the highly important subject of interstate transporta- 
tion. 

Conceding arguendo that the debates which took place at 
the time of the passage of the act of 1890 may not be resorted 
to as a means of interpreting its text, yet a review of the 
proceedings connected with the passage of the act of July 2, 
1890, through the two houses of Congress, it seems to me, 
leaves no room for question that the act was not designed to 
cover the particular subjects which had been theretofore 
specially regulated by the provisions of the Interstate Com- 
merce Law. 

Prior to the passage of the act of 1890, various reports 
had been made to Congress concerning the operations of the 
Interstate Commerce Act, in which the commission pointed 
out the desirability and necessity of contracts between railroad 

(25) 
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companies in the matter of classification, stable rates, etc. 
After the act of 1890 had been adopted in the Senate, it was 
amended in the House of Representatives so as to specifically 
include among the contracts declared lawful "contracts for 
the transportation of persons or property from one State or 
Territory into another." (Cong. Rec, vol. 21, part 5, pp. 4099, 
4144.) On the return of the bill to the Senate the amendment 
was agreed to with the added provision that the contracts 
for transportation be prohibited, "should only be such as 
raise the rates of transportation above what is just and reason- 
able." (lb. 4753.) The House refused to concur in the 
Senate amendment. A conference committee was appointed 
by both bodies, which recommended that the House of Repre- 
sentatives recede from its disagreement to the amendments 
of the Senate and agree to the same modified by the addition 
of the provision that "nothing in this act shall be deemed or 
held to impair the powers of the several States in respect to 
any of the matters in this act mentioned." In a statement 
accompanying the report, Mr. Stewart, for the conferees on the 
part of the House, said: 

"A majority of the committee of conference on the part of 
the House on the disagreeing votes of the two houses on 
Senate bill submit the following statement: 

"In the original bill two things were declared illegal, 
namely, contracts in restraint of interstate trade or commerce 
and the monopolization of such trade. 

"Its only object was the control of trusts, so-called, so 
far as such combinations in their relation to interstate trade 
are within reach of Federal legislation. 

"The House amendment extends the scope of the act to 
all agreements entered into for the purpose of preventing 
competition, cither in the purchase or sale of commodities, or 
in the transportation of persons or property within the juris- 
diction of Congress. 

"It declares illegal any agreement for relief from the 
effects of competition in the two industries of transportation 
or merchandising, however excessive or destructive such 
competition may be. 
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"The amendment reported by the conference is the Senate 
amendment with the added proviso that the power of the States 
over the subjects embraced in the act shall not be impaired 
thereby. 

"It strikes from the House amendment the clause relating 
to contracts for the purchase of merchandise, and modifies 
the transportation clause by making unlawful agreements 
which raise rates above what is just and reasonable." (Cong. 
Rec, vol. 21, part 6, p. 5950.) 

The House rejected the report of the conference commit- 
tee and adhered to its amendments. A new conference com- 
mittee was appointed, and the recommendation of that com- 
mittee that both houses recede was concurred in, and the bill 
as it originally passed the Senate was adopted. (Cong. Rec, 
vol. 21, part 9, p. 6212.) 

It thus appears that the bill was originally introduced in 
the form in which it now appears ; that this form was thought 
not to be sufficient to embrace railroad transportation, and 
that a determined effort was made by the proposed amend- 
ment to include such contracts, and that the effort was unsuc- 
cessful. The reports to Congress by the commission and by 
the conference committee being facts proper to be noticed in 
seeking to ascertain the intention of Congress (Church of 
Holy Trinity v. United States, 143 U. S. 457), it would seem 
to be manifest therefrom that there was no intention by the 
act to interfere with the control and regulation of railroads 
under the Interstate Commerce Act or with acts of the com- 
panies which had therefore been recognized as in conformity 
to and not in conflict with that act. 

That there was and could have been no intention to repeal 
by the act of 1890 the earlier "act to regulate interstate com- 
merce" is additionally evidenced by the fact that no reference 
is made in the later act to the prior one, and that no language 
is contained in the act of 1890 which could in any way be 
construed as abrogating any of the rights conferred or pow- 
ers called into existence by the Interstate Commerce Act. No- 
where, contemporaneous with the act of 1890, is there anything 
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indicating that anyone supposed that the provisions of that 
act were intended to repeal the Interstate Commerce Act. The 
understanding of Congress in this respect is shown by the cir- 
cumstance that the Interstate Commerce Act has been 
amended in material particulars and treated as existing since 
the adoption of the act of 1890; and this conception of the 
legislative department of the Government has also been that 
entertained by the executive and judicial departments, evi- 
denced by the appointment of new members of the commis- 
sion and by decisions of the courts enforcing various provis- 
ions of that act and treating it as still subsisting in its entirety. 
The two laws then co-existing, Is the agreement of the carriers 
to secure a uniform classification of freight and to prevent 
secret changes of the published rates, in other words, to secure 
just and fair dealings between each other, sanctioned by the 
act to regulate interstate commerce, and, therefore, not within 
the inhibition of the act of 1890? 

The Interstate Commerce Act provided for the appoint- 
ment of a commission to whom was to be confided the super- 
vision of the execution of the law. Without going into de- 
tailed mention of the provisions of the statute, I adopt and 
quote the summary statement of the leading features of the 
original act contained in the first annual report made to 
Congress by the commisssion, as required by the act. It is as 
follows : 

"All charges made for services by carriers subject to the 
act must be reasonable and just. Every unjust and unreason- 
able charge is prohibited and declared to be unlawful. 

"The direct or indirect charging, demanding, collecting or 
receiving for any service rendered a greater or less compensa- 
tion from any one or more persons than from any other for a 
like and contemporaneous service, is declared to be unjust dis- 
crimination and is prohibited. 

"The giving of any undue or unreasonable preferences as 
between persons or localities, or kinds of traffic, or the sub- 
jecting anyone of them to undue or unreasonable prejudice or 
disadvantage, is declared to be unlawful. 
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"Reasonable, proper and equal facilities for the inter- 
change of traffic between lines, and for the receiving, forward- 
ing and delivering of passengers and property between con- 
necting lines is required, and discrimination in rates and 
charges as between connecting lines is forbidden. 

"It is made unlawful to charge or receive any greater 
compensation in the aggregate for the transportation of pas- 
sengers or the like kind of property under substantially similar 
circumstances and conditions for a shorter than for a longer 
distance over the same line in the same direction, the shorter 
being included within the longer distance. 

"Contracts, agreements or combinations for the pooling 
of freights of different and competing railroads, or for dividing 
between them the aggregate of net earnings of such railroads 
or any portion thereof, are declared to be unlawful. 

"All carriers subject to the law are required to print their 
tariffs for the transportation of persons and property, and to 
keep them for public inspection at every depot or station on 
their roads. An advance in rates is not to be made until 
after ten days' public notice, but a reduction in rates may 
be made to take effect at once, the notice of the same being 
immediately and publicly given. The rates publicly notified 
are to be the maximum as well as the minimum charges which 
can be collected or received for the services respectively for 
which they purport to be established. 

"Copies of all tariffs are required to be filed with the com- 
mission, which is also to be promptly notified of all changes 
that shall be made in the same. The joint tariffs of connecting 
roads are also required to be filed, and also copies of all con- 
tracts, agreements or arrangements between carriers in rela- 
tion to.traflic affected by the act. 

"It is made unlawful for any carrier to enter into any 
combination, contract or agreement, expressed or implied, to 
prevent, by change of time schedules, carriage in different cars, 
or by other means or devices, the carriage of freights from 
being continuous from the place of shipment to the place of 
destination." 
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Tlieso provisions substantially exist in the act as now in 
loicc. except tliat by an amendment made March 2, 1889^ ^^ 
was pr\>vidid that rates should not be reduced by carriers 
e\i*epl upon three days' public notice of an intention so to do. 

This Nununarv of the act. which omits reference to a num- 

m 

bei of lis provi.-Hions relating to the power of the commission 
.nul t!u* mode in which these iK)wers are to be exercised, will 
Mirt'ice lor an examination of the matter in hand. 

Now, a consideration of the terms of the statute, I submit, 
inakcN il clear that the contract here sought to be avoided as 
\\W^a\ is eilluT directly sanctioned or impliedly authorized 
iheiel>\. That the act did not contemplate that the relations 
ol I he carrier slunild be confined to his own line and to busi- 
ness j^oiuj^ over such line alone, is conclusively shown by the 
i.u I thai I he act specifically provides for joint and continuous 
hues; in other words, for agreements between several roads 
lo ct»mpose a joint line. That these agreements are to arise 
honi contract i> also shown by the fact that the law provides 
lot the tiliu); of such contracts with the commission. And It 
was also contemplated that the agreements should cover joint 
lates, since it provides for the making of such joint tariffs 
and lor their publication and filing with the commission. The 
making of a tariff of this character includes necessarily agree- 
ments for the classihcation of freight, as the freight classifica- 
tion is the esseniial element in the making up of a rate. That 
the interstate conunerce rates, all of which are controlled by 
the provisions as to reasonableness, were not intended to 
fluctuate hourly and daily as competition might ebb and flow, 
results from the fact that the published rates could not either 
be increased or reduced, except after a specified time. It fol- 
lows, then, that agreements as to reasonable rates and against 
tlKMr secret reduction conform exactly to the terms of the act. 
Indeed, the authority to make agreements on this subject not 
only results from the terms of the act just referred to, but 
from its mandatory provisions forbidding discrimination 
against or preference to persons and places. Th« argument 
that these provisions referred to joint lines alone and not to 
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competitive lines is without force; since joint rates necessarily 
relate to and arc influenced by the rates on competitive lines. 
To illustrate, suppose three joint lines of railroads between 
Chicago and New York, each made up of many roads. How 
could a joint rate be agreed upon by the roads composing one 
of these continuous lines, without an ascertainment of the 
rate existing on the other continuous line? What contract 
could be made with safety for transportation over one of the 
lines without taking into account the rate of all the others? 
There certainly could be no prevention of unjust discrimina- ' 
tion as to the persons and places within a given territory, un- 
less the rates of all competing lines within the territory be con- 
sidered and the sudden change of the published rates of all 
such lines be guarded against. 

I do not further elaborate the reasons demonstrating that 
classification is essential to rate-making, and that a joint rate 
to be feasible must consider the competitive rates in the same 
territory, since these propositions are to me self-evident, and 
their correctness is substantiated by statements found in the 
reports of the Interstate Commerce Commission to Congress, 
of which reports judicial notice may be taken. (Heath v. Wal- 
lace, 138 U. S. 373, 584.) 

I excerpt from some of these reports of the commission 
to Congress statements bearing on these subjects, as well as 
other stateiitents indicating that agreements among carriers, 
competitive as well as connecting, for the purpose of securing 
a uniform classification and preventing of undercutting of 
rates, underbilling, etc., existed prior to the Interstate Com- 
merce Act, were continued thereafter, and were deemed not 
to be forbidden by law, but, on the contrary, were considered 
as instruments tending to secure its successful evolution. While 
it is doubtless true that in a recent report the commission, 
as now constituted, has said that agreements between com- 
petitors to prevent the undercutting of rates may operate to 
cause carriers to disregard the lawful orders of the commission, 
but this fact does not change the legal inference to be deduced 
from the construction placed upon the law by those charged 
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with its administration in the period immediately following its 
adoption and which was then reported to Congress. 

On the subject of relative rates, the commission, at page 
39 of their first annual report, said: '^Questions of rates on one 
line at one point cannot be considered by themselves exclu- 
sively; a change in them must affect rates in a considerable 
part of the country. . . . Just rates are always relative; 
the act itself provides for 4ts being so when it forbids unjust 
discrimination as between localities." That is to say, if one 
continuous line made joint rates and fixed and published them, 
and the other then made a different rate, not only would the 
first joint rate be injurious to the interests of the railroads mak- 
ing it, during the period in which it could not be changed, 
but would also be against the interests of the public and of 
those who had contracted to ship, since it would create among 
shippers and the receivers that inequality which it was the ex- 
press purpose of the act to prevent. 

In the same report of the commission, at page 33, not only 
the expediency but the necessity of contractual relations be- 
tween railroad companies is pointed out in the following lan- 
guage : 

"To make railroads of the greatest possible service to the 
country, contract relations would be essential, because there 
would need to be joint tariffs, joint running arrangements, 
an interchange of cars and a giving of credit to a large extent, 
some of which were obviously beyond the reach of compulsory 
legislation, and even if they were not, could be best settled 
and all the incidents and qualifications fixed by the voluntary 
action of the parties in control of the roads respectively." 

Also at page 35, after referring to the fact that the former 
railroad associations had been continued in existence since the 
enactment of the Interstate Commerce Law, though pooling 
had been prohibited, among other objects, for the "making of 
regulations for uninterrupted and harmonious railroad com- 
munication and exchange of traffic within the territories em- 
braced by their workings," the commission observed that 
"some regulations in addition to those made by the law are 
almost if not altogether indispensable." 
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On the same page the fact is emphasized that classifica- 
tion had not been taken, by the act, out of the hands of the 
carriers, and it was observed that classification was best made 
by the joint action of the railroads themselves. In its second 
annual report the commission, in commenting upon the evils 
arising from the want of friendly business relations between 
railroads and the injury that a short road might cause by sim- 
ply abstaining from extending accommodation that could not 
be lawfully forced from it, said (p. 28) : 

"The public has an interest in being protected against the 
probable exercise of any such power. But its interest goes 
further than this; it goes to the establishment of such relations 
among the managers of roads as will lead to the extension of 
their traffic aiTangements with mutual responsibility, just as 
far as may be possible, so that the public may have in the 
service performed all the benefits and conveniences that might 
be expected to follow from general federation. There is noth- 
ing in the existence of such arrangements which is at all incon- 
sistent with earnest competition. They are of general con- 
venience to the carriers, as well as to the public, and their 
voluntary extension may be looked for until in the strife be- 
tween the roads the limits of competition are passed and war- 
fare is entered upon. But in order to form them great mutual 
concessions are often indispensable, and such concessions are 
likelv to be made when relations are friendlv, but are not to be 
looked for when hostile relations have been inaugurated." 

At page 29 of the report existence of traffic arrangements 
between railroads is called to the attention of Congress in the 
following language: 

"While the commission is not at this time prepared to 
recommend general legislation toward the establishment or 
promotion of relations between the carriers that shall better 
subserve the public interest than those which are now common, 
it must nevertheless look forward to the possibility of some- 
thing of that nature becoming at some time imperative, unless 
a great improvement in the existiflg conditions of things is 
voluntarily inaugurated.'* 
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So, also, the existence of traffic associations, between com- 
petitive roads, for purposes recognized by the act as lawful, 
and their favorably tendency seems to be conceded in the fourth 
annual report of the commissioners, where, at page 29, it is said : 

"If the regulations which are established by the railroad 
associations were uniformly, or even generally, observed by 
their members, respectively, there would be little difficulty in 
enforcing a rule of reasonable rates, for the competition be- 
tween the roads which even then would exist would be such 
as would prevent the establishment of rates which are alto- 
gether unreasonable, and the public would not be likely to com- 
plain if they were satisfied that the rate sheets were observed." 

The character of associations such as that under considera- 
tion is alluded to at page 26 of the same report, where, in dis- 
cussing the subject of how best to secure a unity of railroad 
interests, it was oibserved "without legislation to favor it little 
can be done beyond the formation of consulting and advisory 
associations, and the work of these is not only necessarily de- 
fective, but it is also limited to a circumscribed territory." 

The significance of the statement that to obtain uniformity 
of classification, a result most desirable for the best interests 
of the public, agreements between the railroads themselves 
were essential, is apparent from the fact, frequently declared by 
the commission in its reports, that uniformity of classification 
is one of the prerequisites of uniformity of rates, (i Ann. Rep. 
30, 35; 2 Ann. Rep. 40; 3 Ann. Rep. 51, 52; 4 Ann. Rep. 32). 
The very great importance of uniform and stable rates has also 
frequently been reiterated in the reports of the commission. 
Thus, at page' 6 of the first annual report, in reviewing the 
causes which led to the adoption of the Interstate Commerce 
Act, it is said: 

"Permanence of rates was also seen to be of very high im- 
portance to every man engaged in business enterprises, " since 

without it business contracts were lottery ventures. It was 
also perceived that the absolute sum of the money charges ex- 
acted for transportation, ff not clearly beyond the bounds of 
reason, was of inferior importance in comparison with the ob- 
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taining of rates that should be open, equal, relatively just as 
between places and as steady as in the nature of things was 
practicable." 

That unstable rates between competing carriers lead to in- 
jurious discrimination, one of the evils sought to be remedied 
by the act, was mentioned in the same report at pages 36 and 
37, in connection with a discussion of the subject of reasonable 
charges, in the following language: 

"Among the reasons most frequently operating to cause 
complaints of rates may be mentioned: the want of steadiness 
in rates. . . . More often, perhaps, growing out of disagree- 
ments between competing companies which, when they become 
serious, may result in wars of rates between them. Wars of 
rates, when mutual injury is the chief purpose in view, as is 
sometimes the case, are not only mischievous in their effects 
upon the parties to them, and upon the business community 
whose calculations and plans must for a time be disturbed, 
but they have a permanently injurious influence upon the rail- 
road service because of their effect upon the public mind." 

The evil effects of shifting rates was also treated of at page 
±2 of the second annual report, where the commission inserted 
a letter received from a business man of Kansas City, not con- 
nected with railroads, who said : 

'*The frequent and violent changes in railway rates which 
have taken place during the past few years, and which seem 
likely to be unabated, seems to me to call for new legislation 
in the way of amendment of the Interstate Commerce Bill. 
These changes are ruinous to all business men, as well as the 
railways, and are the cause of great discontent* among shippers 
everywhere, and especially tP the farmers. What is needed is 
a fixed permanent rate, which shall be reasonable, and which 
can be counted upon by anyone engaging in business." 

So, also, in the fourth annual report it was observed that 
shifting, unstable rates, by competing roads, was contrary to 
the purpose of the Interstate Commerce Act, and hampered 
the operations of the commission. It was said at page 21 : 

"In former reports the commission has referred to the un- 
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doubted fact that competition for business between railroad 
companies is often pushed to ruinous extremes, and the most 
serious difficulty in the way of securing obedience to the law 
may be traced to this fact. When competition degenerates to 
rate wars they are as unsettling to the business of the country 
as they are mischievous to the carriers, and the spirit of exist- 
ing law is against them." 

In addition to the text of the law heretofore commented 
on, the section which forbids pooling adds cogency to the con- 
struction that the law could not have been intended to forbid 
contracts between carriers for the purpose of preventing the 
doing of those things which the law forbade. For as I have 
seen, it cannot be denied that at the time of the passage of the 
act there existed associations and contracts between carriers 
for other purposes than the pooling of their earnings. Whilst 
the exact scope of these contracts is not shown, the fact that 
their existence was considered by Congress results from the 
face of the act, since it requires that agreements and contracts 
between carriers shall be filed with the commission. More- 
over, the earlier reports of the commission, as I have shown, 
refer to such traffic agreements, and state that after the pas- 
sage of the act they continued to exist as they had existed be- 
fore, eliminating only the pooling feature. 

In view of these facts, when the act expressly forbids contracts 
and combinations betzvcen railroads for pooling, and makes 
no mention of other contracts, it is clear that the continued ex- 
istence of such contracts was contemplated, and they are not in- 
tended to be forbidden by the act. The elementary rule of 
expressio unius entirely justifies this implication. 

And it is, I submit, no answer, to this reasoning to say that 
the record does not show the terms of these contracts, since 
judicial notice may be taken of the reports made by the com- 
mission to Congress, from which reports the nature of the con- 
tracts is sufficiently pointed out to authorize the conclusion 
to illustrate that they were of the general character of the one 
here assailed. 

Whilst the excerpts from the reports of the commission 
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which were heretofore made serve to elucidate the text of the act, 
they also, J submit, constitute a contemporaneous construction 
of the provisions of the act made by the officers charged with 
its administration, which is entitled to very great weight, 
(Brown v. United States, 113 U. S. 571, and cases there cited.) 

The rule sustained by these authorities receives additional 
sanction here, from the fact that the construction at the time 
made by the commission was reported to Congress, and the act 
was subsequently amended by that body without any repudia^ 
tion of such construction. 

It is, I submit, therefore, not to be denied that the agree- 
ment between the carriers, the validity of which is here drawn 
in question, seeking to secure imiform classification and to 
prevent the undercutting of the published rates, even though 
such agreements be made with competing as well as joint lines, 
is in accord with the plain text of the Interstate Commerce Act, 
and is in harmony with the views of the purposes of that law 
contemporaneously expressed to Congress by the body imme- 
diately charged with its administration, and tacitly approved 
by Congress. 

But, departing from a consideration of the mere text and 
looking at the Interstate Commerce Act from a broader aspect, 
in order to discover the intention of the lawmaker and to dis- 
cern the evils which it was intended to suppress and the reme- 
dies which it was proposed to afford by its enactment, it seems 
to me very clear that the contract in question is in accord with 
the act and should not be avoided. 

It cannot be questioned that the Interstate Commerce Act 
was intended by Congress to inaugurate a new policy for the 
purpose of reasonably controlling interstate commerce rates 
and the dealings of carriers with reference to such rates. Two 
systems were necessarily presented; the one a prohibition 
against the exaction of all unreasonable rates and subject to 
this restriction, allowing the hourly and daily play of untram- 
meled competition, resulting in inequality and discrimination; 
the other imposing a like duty as to reasonable rates, and whilst 
allowing competition subject to this limitation, preventing the 
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injurious consequences arising from a constant and daily 
change of rates between connecting or competing lines, thus 
avoiding discrimination and preference as to persons and 
places. 

The second of these systems is, I submit, plainly the one 
embodied in the Interstate Commerce x\ct. At the outset rea- 
sonable rates are exacted, and the power to strike down rates 
which are unreasonable is provided. In the subsequent provi- 
sions discrimination against persons and against places to arise 
from daily fluctuation in rates is guarded against by requiring 
publication of rates and forbidding changes of the published 
rates, whether by way of increase or reduction, during a Umited 
time. To hold, then, the contract under consideration to be 
invalid when it simply provides for uniform classification, and 
seeks to prevent secret or sudden changes in the published 
rates, would be to avoid a contract covered bv the law and em- 
bodied in its policy. It cannot, I think, be correctly said that 
whilst the avowed purpose of the contract in question em- 
braced only the foregoing objects, its ulterior intent was to 
bring about results in conflict with the Interstate Commerce 
Law. The answers to the bill of complaint specially denied the 
allegations as to the improper motives of the parties to the 
contract, and also expressly averred their lawful and innocent 
intention. As the case was heard upon bill and answer, im- 
proper motives cannot therefore be imputed. Indeed, the opin- 
ion of the court sustains this view, since it eliminates all con- 

• 

sideration of improper motives and holds that the validity of 
the contract must depend upon its face, and deduces as a legal 
conclusion from this premise that the contract is invalid, be- 
cause even reasonable contracts are embraced within the 
purview of the act of 1890. To my mind, the judicial declara- 
tion that carriers cannot agree among themselves fer the pur- 
pose of aiding in the enforcement of the provisions of the 
Interstate Commerce Law will strike a blow at the beneficial 
results of that act, and will have a direct tendency to produce 
the preferences and discriminations which it was one of the 
main objects of the act to frustrate. The great complexity of 
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the subject, the numerous interests concerned in it, the vast 
area over which it operates, present difficulties enough with- 
out, it seems to me, it being advisable to add to them by holding 
that a contract which is supported by the text of the law is in- 
valid, because, although it is reasonable and just, it must be 
considered as in restraint of trade. 

Nor do 1 think that the danger of these evil consequences 
is avoided by the statement that if the contract be annulled, 
these dangers will not arise, because experience shows that 
contracts such as that here in question when entered into by 
railroads, arc never observed and therefore it is just as though 
the contract did not exist. How, may I ask, can judicial no- 
tice be taken of this fact, when it is said that judicial notice 
cannot be taken of the fact that there are such contracts? How, 
moreover, may I ask, can it be said on one branch of the case 
that the contract, although reasonable, must be avoided, be- 
cause it is a contract in restraint of trade, and then on the other 
branch declare that contracts of that character never do re- 
strain trade bedBUse they are never carried out between the 
parties who enter into them? 

There is another contention which, I submit, is also un- 
sound, that is the suggestion that it is impossible to say that 
there can be such a thing as a reasonable contract between rail- 
roads seeking to avoid sudden or secret changes in reasonable 
rates, because the question of railroad rates is so complex and is 
involved in so much difficulty that to sav that a rate is reason- 
able is equivalent to saying that it must be fixed by the rail- 
roads themselves, as no mind outside of the officials of the 
particular roads* can determine whether a rate is reason- 
able or not. But this proposition absolutely conflicts with 
the methods of dealing with railroad rates adopted in England 
and expressiv put in force by Congress in the Interstate Com- 
merce Act and by many of the States of the Union. For years 
the rule in England was reasonable rates enforced by judicial 
power, and subsequently by enactment securing such reason- 
able rates by administrative authority. The Interstate Com- 
merce Act especially provides for reasonable rates, and vests 
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primarily in the commission and then in the courts, the power 
to enforce the provision and like machinery is provided in many 
of the States. Will it be said that Congress and other legisla- 
tive bodies have provided for reasonable rates and created the 
machinery to enforce them, when whether rates are reasonable 
or not is impossible of ascertainment? If this proposition be 
correct, what, may I ask, becomes of the judgment of this court 
ih Cin. N. O. & T. P. Ry. v. Interstate Commerce Commission 
(162 U. S. 184), where it is held that the order of the com- 
mission finding certain rates charged by a railroad to be un- 
reasonable was correct? 

In conclusion, I notice briefly the proposition that though 
it be admitted that contracts, when made by individuals or 
private corporations, when reasonable, will not be considered 
as in restraint of trade, yet such is not the case as to public 
corporations, because any contract made by them in any 
measure in restraint of trade, even when reasonable, is pre- 
sumptively injurious to the public interests, and therefore 
invalid. The fallacy in this proposition consists in overlooking 
the distinction between acts of a public corporation which are 
ultra vires and those which are not. If the contract of such 
a corporation which is assailed be ultra vires y of course the 
question of reasonableness becomes irrelevant, since the char- 
ter is the reason of the being of the corporation. The doc- 
trine is predicated on the following expressions taken from 
the opinion of the court expressed by Mr. Chief Justice Fuller 
in Gibbs v. Baltimore Gas Co. (supra) , at p. 408: 

"That in the instance of business of such a character that 
it presumably cannot be restrained to any extent whatever 
without prejudice to the public interests, courts decline to 
enforce or sustain contracts imposing such restraint, however 
partial, because in contravention of public policy. This sub- 
ject is much considered, and the authorities cited in West' 
Virginia Transportation Co. v. Ohio River Pipe Line Co. (22 
West Va. 600); Chicago, &c., Gas Co, v. People's Gas Co. (121 
Illinois, 530); Western Union Telegraph Co. v. American 
Union Telegraph Co. (65 Georgia, 160)," 
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• 

But, manifestly, this language must be construed with 
reference to the facts of the case in which it was used. What 
the facts were in that case is shown by the statement in the 
opinion (p. 406) that the contract there considered "was an 
agreement for the abandonment by one of the companies of 
the discharge of its duties to the public." It is also to be 
remembered that it was this character of contract, that is, one 
which was ultra vires, which was held to be illegal in the West 
Virginia, Illinois and Georgia cases, w^hich were cited in the 
Gibbs case in support of the excerpt just quoted. That the 
language in the Gibbs case referred to conditions of fact Hke 
that there passed upon, that is, contracts ultra vires, is shown 
by the subsequent case of Chicago, &c., Railway Co. v. Pull- 
man Car Co. (139 U. S. 79), where a contract of the railway 
company was assailed as in restraint of trade, and the court 
held that although by contract the company had restrained 
itself for a long period of years from using other than cer- 
tain drawing-room and sleeping cars, the contract was yet a 
valid and proper contract. Manifestly, this decision is utterly 
irreconcilable with the view that in the case of a railroad 
company, every restraint imposed by contract upon its free- 
dom of action is necessarily injurious to the public interests, 
and hence invalid. Indeed, the proposition that any restraint 
of its conduct which a railroad ma}' create by contract is in- 
valid, because such road is a public corporation, is demon- 
strated to be erroneous by the Interstate Commerce Act, which, 
in the provisions heretofore referred to, not only expressly 
authorizes, but in some instances commands, agreements from 
which restraint of the action of the corporation necessarily 
arises. 

I am authorized to say that Mr. Justice Field, Mr. Justice 
Gray and Mr. Justice Shiras concur in this dissent. 
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The Rate-Making Power of the In- 
terstate Commerce Commission. 

SUPREME COURT OF THE UNITED STATES. 
No. 733. — October Term, 1896. 

The Interstate Commerce Commission, ^ 

Appellant, | On a certificate from the United 

vs. I States Circuit Court of Appeals 



The Cincinnati New Orleanr and Texas 
Pacific Railway Company et al. 



for the Sixth Circuit. 



[May 24, 1897.] 

This case is before us on a question certified by the Court 
of Appeals for the Sixth Circuit. On May 29, 1894, the Inter- 
state Commerce Commission entered an order, of which the 
following is a copy : 

"At a general session of the Interstate Commerce Com- 
mission held at its office in Washington, D. C, on the 29th 
day of May, A. D. 1894. 

"Present: Hon.* William R. Morrison, chairman; Hon. 
Wheelock G. Veazey, Hon. Martin A. Knapp, Hon. Judson C. 
Clements, and Hon. James D. Yeomans, commissioners. 

"Tlie Freight Bureau of the Cincinnati Chamber of Com- 
merce V. The Cincinnati New Orleans & Texas Pacific Rail- 
way Company, Lessee of the Cincinnati Southern Railway; 
The Louisville and Nashville Railroad Company; The East 
Tennessee Virginia and Georgia Railway Company; The 
Western and Atlantic Railroad Company; The Alabama Great 
Southern Railroad Company; The Atlanta and West Point 
Railroad Company; The Central Railroad and Banking Com- 
pany of Georgia; The Georgia Railroad Company ; The Georgia 
Pacific Railway Company; The Norfolk and Western Rail- 
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road Company; The Port Royal and Augusta Railway Com- 
pany; The Richmond and Danville Railroad Company; The 
Savannah Florida and Western Railway Company; The Sea- 
board and Roanoke Railroad Company; The South Carolina 
Railway Company; The Western Railway of Alabama; The 
Wilmington and Weldon Railroad Company; The Wilmington 
Columbia and Augusta Railroad Company; The Baltimore 
Chesapeake and Richmond Steamboat Company; The Clyde 
Steamship Company; The Merchants' and Miners' Transporta- 
tion Company; The Ocean Steamsihip Company; the Old Do- 
minion Steamship Company. 

"The Chicago Freight Bureau v. The Louisville New Al- 
bany and Chicago Railway Company ; The Chicago and Alton 
Railroad Company; The Chicago and Eastern Illinois Rail- 
road Company; The Cincinnati Hamilton and Dayton Rail- 
road Company; The Cleveland Cincinnati Chicago and St. 
Louis Railway Company; The Evansville and Terre Haute 
Railroad Company; The Illinois Central Railroad Company; 
The Louisville Evansville and St. Louis Consolidated Railroad 
Company; The Peoria Decatur and Evansville Railway Com- 
pany; The Pittsburg, Cincinnati Chicago and St. Louis Rail- 
way Company; The Terre Haute and Indianapolis Railroad 
Company; The Wabash Railroad Company; The Cincinnati 
New Orleans and Texas Pacific Railway Company, Lessee of 
the Cincinnati Southern Railway; The Louisville and Nash- 
ville Railroad Company; The East Tennessee Virginia and 
Georgia Railway Company; The Western and Atlantic Rail- 
road Company; The Alabama Great Southern Railroad Com- 
pany; The Atlanta and West Pmnt Railroad Company; The 
Central Railroad and Banking Company of Georgia; The 
Georgia Railroad Company; The Georgia Pacific Railway 
Company; The Norfolk and Western Railroad Company; The 
Port Royal and Augusta Railway Company; The Richmond 
and Danville Railroad Company; The Savannah Florida and 
Western Railway Company; The Seaboard and Roanoke Rail- 
road Company; The South Carolina Railway Contpany; The 
Western Railway of Alabama; The Wilmington and Weldon 
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Railroad Company; The Wilmington, Columbia and Augusta 
Railroad Company; The Baltimore, Chesapeake and Rich- 
mond Steamboat Company; The Clyde Steamship Company; 
The Merchants' and Miners' Transportation Company; The 
Ocean Steamship Company; The Old Dominion Steamship 
Company. 

"These cases being at issue upon complaints and answers 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things involved 
herein having been had and the commission having on the. 
date hereof made and filed a report and opinion containing its 
finding of fact and conclusions thereon, which said report and 
opinion is hereby referred to and made a part of this order, and 
the commission having, as appears by said report and opinion, 
found and decided, among other things, that the rates com- 
plained of and set forth in said report and opinion as in force 
over roads operated by carriers defendant herein and forming 
routes or connecting lines leading southerly from Chicago or 
Cincinnati to Knoxville, Tenn.; Chattanooga, Tenn.; Rome, 
Ga.; Atlanta, Ga.; Meridian, Miss.; Birmingham, Ala.; Annis- 
ton, x\la., and Selma, Ala,, are unreasonable and unjust and in 
violation of the provisions of the act to regulate commerce: 

"It is ordered and adjudged that the above-named de- 
fendants and each of them, engaged or participating in the 
transportation of freight articles enumerated in the Southern 
Railway and Steamship Association classification as articles of 
the first, second, third, fourth, fifth or sixth class, do from and 
after the tenth day of July, 1894, wholly cease and desist and 
thenceforth abstain from charging, demanding, collecting, or 
receiving any greater aggregate rate or compensation per hun- 
dred pounds for the transportation of freight in any such class 
from Cincinnati, in the State of Ohio, or from Chicago, in the 
State of Illinois, to Knoxville, Tenn.; Chattanooga, Tenn.; 
Rome, Ga.; Atlanta, Ga.; Meridian, Miss.; Birmingham, Ala.; 
Anniston, Ala., or Selma, Ala., than is below specified in cents 
per hundred pounds under said numbered classes respectively 
and set opposite to said points of destination — that is to say: 
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On shipments of freight from CinciDnati. 



To 



Knoxville. . . . 
Chattanooga. 

Rome 

Atlanta 

Meridian. . . . 
Birmingham 
Anniston .... 
Selma 



Class I, 


Class 2, 


Class 3, 


Class 4, 


Class 5. 


rates per 


rates per 


rates per 


rates per 


rates per 


loo lbs. 


100 lbs. 


100 lbs. 


100 lbs. 


100 lbs. 


Cents. 


Cents. 


Cents. 


Cents. 


Cents. 


53 


45 


37 


27 


22 


60 


54 


40 


30 


24 


75 


64 


54 


44 


34 


86 


73 


60 


45 


35 


114 


98 


80 


62 


49 


87 


74 


60 


46 


36 


86 


73 


60 


45 


35 


108 


92 


78 


60 1 


1 48 



Class 6, 

rates per 

100 lbs. 

Cents. 
20 
22 

24 
27 
38 
28 

27 
36 



On shipments of freight from Chicago. 



To 



Knoxville. . . . 
Chattanooga. 

Rome 

Atlanta 

Meridian . . . . 
Birmingham 

Anniston 

Selma 



Class I, 


Class 2, 


rates per 


rates per 


100 lbs. 


100 lbs. 


Cents. 


Cents. 


93 


79 


100 


88 


114 


97 


126 


107 


114 


98 


III 


95 


126 


107 


128 


112 



Class 3, 

rates per 

100 lbs. 



Cents. 
62 

65 

79 

85 
82 

72 

85 
89 



Class 4, 

rates per 

100 lbs. 



Cents. 

44 

47 
61 

62 

60 

52 
62 
66 



Class 5, 

rates per 

100 lbs. 



Cents. 

37 
39 
49 
50 

47 
44 
50 
53 



Class 6, 

rates per 

100 lbs. 



Cents. 

32 

34 
38 

39 
38 

34 
39 
38 



"And said defendants and each of them are also hereby 
notified and required to further readjust their tariffs of rates 
and charges so that from and after said lOth day of July, 1894, 
rates for the transportation of freig-ht articles from Cincinnati 
and Chicago to Southern points other than those hereinabove 
specified shall be in due and proper relation to rates put into 
effect by said defendants in compliance with the provisions of 
this order. 

"And it is further ordered, that a notice embodying this 
order be forthwith sent to each of the defendant corporations, 
together with a copy of the report and opinion of the com- 
mission herein, in conformity with the provisions of the fif- 
teenth section of the act to regulate commerce.'* 

The railroad companies having failed to comply with the 
order, the Interstate Commerce Commission instituted this 
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suit in the Circuit Court of the United States for the Southern 
District of Ohio to compel obedience thereto. The court 
upon a hearing entered a decree dismissing the bill (76 Fed. 
Rep. 183), from which decree an appeal was taken to the Court 
of Appeals, and that court, reciting the order, submits to us 
the following question: "Had the Interstate Commerce Com- 
mission jurisdictional power to make the order hereinbefore set 
forth — all proceedings preceding said order being due and 
regular, so far as procedure is concerned?" 

Mr. Justice Brewer delivered the opinion of the court: 

A similar question was before us at the last term in The 
Cincinnati New Orleans & Texas Pacific Railway Company 
V. Interstate Commerce Commission (162 U. S. 184), and in 
the opinion, on pages 196 and 197, we said: 

"Whether Congress intended to confer upon the Interstate 
Commerce Commission the power to itself fix rates, was 
mooted in the courts below, and is discussed in the briefs of 
counsel. 

"We do not find any provision of the act that expressly, or 
by necessary implication, confers such a power. 

"It is argued on behalf of the commission that the power 
to pass upon the reasonableness of existing rates implies a right 
to prescribe rates. This is not necessarily so. The reason- 
ableness of the rate, in a given case, depends on the facts, and 
the function of the commission is to consider these facts and 
give them their proper weight. If the commission, instead of 
withholding judgment in such a matter until an issue shall be 
made and the facts found, itself fixes a rate, that rate is pre- 
judged by the commission to be reasonable. 

"We prefer to adopt the view expressed by the late Justice 
Jackson, when circuit judge, in the case of the Interstate 
Commerce Commission v Baltimore & Ohio Railroad Co. (43 
Fed. Rep. ^y), and whose judgment was affirmed by this 
court (145 U. S. 263): 

" 'Subject to the two leading prohibitions that their charges 
shall not be unjust or unreasonable, and that they shall not 
unjustly discriminate, so as to give undue preference or dis- 
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advantage to persons or traffic siniilarly circumstanced, the act 
to regulate commerce leaves common carriers as they were at 
the common law, free to make special contracts looking to 
the increase of their business, to classify their traffic, to adjust 
and apportion their rates so as to meet the necessities of com- 
merce, and generally to manage their important interests upon 
the same principles which are regarded as sound, and adopted 
in other trades and pursuits/ " 

The views thus expressed have been vigorously and earn- 
estly challenged in this and in other cases argued at the present 
term. In view of its importance, and the full arguments that 
have been present^, we have deemed it our duty to re-exam- 
me the question in its entirety, and to determine what powers 
Congress has given to this commission in respect to the matter 
of rates. The importance of the question cannot be over- 
estimated. Billions of dollars are invested in railroad propi^r- 
ties. Millions of passengers, as well as millions of tons of 
freight, are moved each year by the railroad companies, and 
this transportation is carried on by a multitude of corpora- 
tions working in different parts of the country and subjected 
to varying and diverse conditions. 

Before the passage of the act it was generally believed 
that there were great abuses in railroad management and 
railroad transportation, and the grave question which Con- 
gress had to consider was how those abuses should be cor- 
rected and what control should be taken of the business of such 
corporations. The present inquiry is limited to the question 
as to what it determined should be done with reference to 
the matter of rates. There were three obvious and dissimilar 
courses open for consideration. Congress might itself pre- 
scribe the rates; or it might commit to some subordinate 
tribunal this duty; or it might leave with the companies the 
right to fix rates, subject to regulations and restrictions, as well 
as to that rule which is as old as the existence of common car- 
riers, to wit, that rates must be reasonable. There is nothing 
in the act fixing rates. Congress did not attempt to exercise 
that power, and if we examine the legislative and public history 
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of the day it is apparent that there was no serious thought of 
doing so. 

The question debated is whether it vested in the com- 
mission the power and the duty to fix rates; and the fact that 
this is a debatable question, and has been most strenuously arid 
earnestly debated, is very persuasive that it did not. The 
grant of such a power is never to be implied. The power itself 
is so vast and comprehensive, so largely affecting the rights of 
carrier and shipper, as well as indirectly all commercial trans- 
actions, the language by which the power is given had been 
so. often used and was so familiar to the legislative mind and is 
capable of such definite and exact statement, that no just rule 
of construction would tolerate a grant of such power by mere 
implication. Administrative control over railroads throug'h 
boards or commissions was no new thing. It had been resorted 
to. in England and in many of the States of this Union. In 
England, while control had been given in respect to discrimi- 
nation and undue preferences, no power had been given to 
prescribe a tariff of rates. In this country the practice had 
been varying. It will be interesting to notice the provisions 
in the legislation of the different States. We quote the exact 
language, following some of the quotations with citations of 
cases in which the statute has been construed : 

Alabama (Code 1886, p. 295, sec. 1130): "Exercise a 
watchful and careful supervision over all tariffs and their opera- 
tions, and revise the same, from time to time, as justice to the 
public and the railroads may require, and increase or reduce 
any of the rates, as experience and business operations may 
show to be just." 

California. In the constitution, going into effect Janu- 
ary I, 1880, article 12, sec. 22: "Said commissioners shall 
have the power, and it shall be their duty, to establish rates of 
charges for the transportation of passengers and freight by 
railroad or other transportation companies, and publish the 
same from time to time, with such changes as they may make." 

Florida (Session Laws, 1887, page 119, sec. 5): "Make 
and fix reasonable and just rates of freights and passenger 
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tariffs, to be observed by all railroad companies doing biisiness 
in this State, on the railroads thereof." (Railroad Commis- 
sioners V. P. & A. R. R., 24 Fla. 417.) 

Georgia (Code, 1882, page 159, sec. 719): "Make reason- 
able and just rates of freight and passenger tariffs, to be ob- 
served by all railroad companies doing business in this State on 
the railroads thereof." (Railroad v. Smith, 70 Ga., 694.) 

Illinois (Statutes 1878 (Underwood's Edition) page 114, 
sec. 93) : "To make, for each of the ralroad corporations do- 
ing business in this State, as soon as practicable, a schedule 
of reasonable maximum rates of charges for the transportation 
of passengers and freights on cars on each of said railroads." 

Iowa (Laws 1888, page 43): "Make for each of the rail- 
road corporations, doing business in this State, as soon as prac- 
ticable, a schedule of reasonable maximum rates of charges for 
the transportation of freight and cars on each of said railroads." 
(B. C. & N. Ry. Co. v. Dey, 82 Iowa, 312.) 

Minnesota (Laws 1887, chap. 10, page 55) : "In case the 
commission shall at any time find that any part of the tariffs of 
rates, fares, charges or classifications so filed and published as 
hereinbefore provided, are in any respect unequal or un- 
reasonable, it shall have the power, and is hereby authorized 
and directed to compel any common carrier to change the same 
and adopt such rate, fare, charge or classification as said com- 
mission shall declare to be equal and reasonable." (State v. 
C. M. & St. P. Ry., 40 Minn. 267.) 

Mississippi (Laws 1884, page 34, sec. 6): "Shall so revise 
such tariffs as to allow a fair and just return on the value of such 
railroad, its appurtenances and equipments, . . . and to in- 
crease or reduce any of said rates according as experience and 
business operations may show to be just." 

New Hampshire (Laws 1883, P^R^ 79» sec. 4): "Fix 
tables of maximum charges for the transportation of passen- 
gers and freight upon the several railroads operating within 
this State, and shall change the same from time to time, as in 
the judgment of said board the public good may require; and 
said rates shall be binding upon the respective railroads." (Mer- 
rill V. R. R. Co., 63 N. H. 259.) 
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North Dakota (Laws 1890, page 355): "In case the com- 
missioners shall at any time find that any part of the tariffs of 
rates, fares, charges or classifications, so filed and published, as 
herein provided, are in any respect unequal or unreasonable, 
they shall have the power and are hereby authorized and di- 
rected to compel any common carrier to change the same and 
adopt such rate, charge or classification as said commissioners 
shall declare to be equitable and reasonable." 

South Carolina (Laws 1888, page 65): "Authorized and 
required to make for each of the railroad corporations doing 
business in this State, as soon as practicable, a schedule of 
reasonable and just rates of charges for the transportation of 
freights and cars on each of said railroads." 

On the other hand in — 

Kansas, Laws 1883, page 186, section 11, reads: 

"No railroad company shall charge, demand or receive 
from any person, company or corporation, an unreasonable 
price for the transportation of persons or property, or for the 
hauling or storing of freight, or for the use of its cars, or for 
any privilege or service afforded by it in the transaction of its 
business as a railroad company. And upon complaint in writ- 
ing, made to the board of railroad commissioners, that an un- 
reasonable price has been charged, such board shall investi- 
gate said complaint, and if sustained shall make a certificate 
under fheir seal, setting forth what is a reasonable charge for 
the service rendered, which shall be prima facie evidence of the 
matters herein stated." 

Section 18 authorized an inquiry upon the application of 
parties named in reference to freight tariffs and an adjudication 
upon such inquiry as to the reasonable charge for such freights. 
Section 14 required a notice of the determination to be given to 
the railroad company, and a communication of a failure to com- 
ply with such determination in a report to the governor; and 
section 19 reads: 

"Any railroad company which shall violate any of the pro- 
visions of this act shall forfeit for everv such offense, to the 
person, company, or corporation aggrieved thereby, three times 
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the actual dama^^es sustained by the said party aggrieved, to- 
gether with the costs of suit, and a reasonable attorney's fee, 
to be fixed by the court; and if an appeal be taken from the 
judgment, or any part thereof, it shall be the duty of the 
Appellate Court to include in the judgment an additional rea- 
sonable attorney *s fee for services in Appellate Court or 
courts." 

The effect of these provisions was to make the determina- 
tion of the commission prima facie evidence of what were 
reasonable rates, and to subject the railroad company failing to 
respect such determination or to prove error therein to the 
large penalties prescribed in section 19. 

Kentucky. The act of April 6, 1882, sec. i (General Stat, 
page 1021), provided that "if any railroad corporation shall 
wilfully charge, collect or receive more than a just and reason- 
able rate of toll or compensation for the transportation of 
passengers or freight in this State ... it shall be guilty of 
extortion," &c. Further sections created a commission, and 
by section 19 the commissioners were authorized to hear and 
determine complaints under the first and second sections of 
this act, and upon such complaint and hearing file their award 
with the Clerk of the Circuit Court, which might be traversed 
by any party dissatisfied, and the controversy thereafter sub- 
mitted to the court for consideration and judgment. 

Massachusetts (Pub. Stat. 1882, sec. 14, page 603): 'The 
board shall have the general supervision of all the railroads 
and railways, and shall examine the same." Section 15, if it 
finds that any corporation has violated the provisions of the 
act, or any law of the Commonwealth, it shall give notice 
thereof in writing, and if the violation shall continue after such 
notice shall present the facts to the Attorney-General, who 
shall take such proceedings threon as he may deem expedient. 
By section 193 special authority is given to the board to revise 
the tariffs and fix rates for the transportation of milk. See 
Littlefield v. Fitchburg Railroad Co. (158 Mass. i). 

New York. Vol. 6, Rev. Stat., chap. 39, contains the 
railroad law of the State. By section 157, the board of railroad 
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commissioners "shall have general supervision of all railroads." 
By section i6i, if in the judgment of the board it appears neces- 
sary that "additional terminal facilities shall be afforded, or that 
any change of rates of fare for transporting freights or passen- 
gers or in the mode of operating the road or conducting its 
business, is reasonable and expedient in order to promote 
the security, convenience and accommodation of the public, 
the board shall give notice and information in writing to the 
corporation of the improvements and changes which they deem 
proper;" and by section 162 "the Supreme Court at special 
term shall have power in its discretion in all cases of decision 
and recommendations by the board which are just and reason- 
able to compel compliance therewith by mandamus, subject to 
appeal," &c. 

This last section was enacted in 1892 (Laws 1892, chap. 
676), and prior thereto, in People v. L. E. & W. Railroad Com- 
pany (104 N. Y. 58), it was held that the judgment of the com- 
missioners was not binding on the railroad company in respect 
to certain terminal facilities ordered, and could not be enforced 
by mandamus. 

Vermont. Laws 1886, page 20, sec. 7, provided that if any 
railroad company "unjustly discriminates in its charges for 
transporting passengers or freight, or usurps any authority not 
granted by its charter, or wilfully refuses to comply with any 
reasonable recommendations of said board of commissioners, 
or enters into any combination or conspiracy with any other 
person, persons, or corporation, whereby the rates of charge for 
the transportation of freight or passengers, or the cost of com- 
modities is unduly increased, said commissioners shall give 
notice thereof in writing to such corporations, or person, and 
if the act complained of is continued after such notice the 
board shall report the same to the then next session of the 
General Assembly, and if in their judgment such action is ir- 
regular, may at any time make application to the Supreme or 
County Court for any remedy warranted by law." 

The legislation of other States is referred to in the fourth 
annual report of the Interstate Commerce Commission, Ap- 
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pendix E, pages 243 and fallowing: It is true that some of 
these statutes were passed after the Interstate Commerce Act, 
but most were before, and they all show what phraseology has 
been deemed necessary whenever the intent has been to give 
to the commissioners the legislative power of fixing rates. 

It is one thing to inquire whether the rates which have 
been charged and collected are reasonable — that is a judicial 
act; but an entirely different thing to prescribe rates which 
shall be charged in the future — that is a legislative act. (Rail- 
way Co. V. Minnesota, 134 U. S. 418, 458; Reagan v. Farmers' 
Loan & Trust Co., 154 U. S. 362, 397; Railway Co. v. Gill, 
156U. S. 649, 663; Railway Co. v! Interstate Commerce Com- 
mission, 162 U. S. 184, 196; Railway Co. v. Interstate Com- 
merce Commission, 162 U. S. 197, 216; Munn v. Illinois, 
94 U. S. 113, 144; Peik V. Railway Co., 94 U. S. 164, 178; 
Express cases, 117 U. S. i, 20.) 

It will be perceived that in this case the Interstate Com- 
merce Commission assumed the right to prescribe rates which 
should control in the future, and their application to the court 
was for a mandamus to compel the companies tb' comply with 
their decision; that is, to abide by their legislative determina- 
tion as to the maximum rates to be observed in the future. 
Now, nowhere in the Interstate Commerce Act do we find 
words similar to those in the statutes referred to giving to the 
commission power to "increase or reduce any of the rates;" 
''to establish rates of charges;" "to make and fix reasonable 
and just rates of freight and passenger tariffs;" "to make a 
schedule of reasonable maximum rates of charges;" "to fix 
tables of maximum charges;" to compel the carrier "to adopt 
such rate, charge or classification as said commissioners shall 
declare to be equitable and reasonable." The power, there- 
fore, is not expressly given. Whence then is it deduced? In 
the first section it is provided that "all charges . . . shall be 
reasonable and just; and every unjust and unreasonable charge 
for such service is prohibited and declared to be unlawful." 
Then follow sections prohibiting discrimination, undue prefer- 
ences, higher charges for a short than for a long haul, and 
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pooling, and also making provision for the preparation by the 
companies of schedules of rates, and requiring their publica- 
tion. Section ii creates the Interstate Commerce Commis- 
sion. Section 12, as amended March 2, 1889 (25 Stat. 858), 
gives it authority to inquire into the management of^he busi- 
ness of all common carriers, to demand full and complete infor- 
mation from them, and adds, **and the commission is hereby 
authorized to execute and enforce the provisions of this act." 
And the argument is tliat in enforcing and executing the pro- 
visions of the act it is to execute and enforce the law as stated 
in the first section, which is that all charges shall be reasonable 
and just, and that every unjust and unreasonable charge is 
prohibited ; that it cannot enforce this mandate of the law with- 
out a determination of what are reasonable and just charges; 
and as no other tribunal is created for such determination, 
therefore it must be implied that it is authorized to make the 
determination, and, having made it, apply to the courts for a 
mandamus to compel the enforcement of such determination. 
In other words, that though Congress has not in terms given 
the commission the power to determine what are just and 
reasonable rates for the future, yet as no other tribunal has 
been provided, it must have intended that the commission 
should exercise the power We do not think this argi^ment 
can be sustained. If there were nothing else in the act than 
the first section commanding reasonable rates, and the twelfth 
empowering the commission to execute and enforce the pro- 
visions of the act, we should be of the opinion that Congress 
did not intend to give to the commission the power to pre- 
scribe any tariff and determine what for the future should be 
reasonable and just rates. The power given is the power to 
execute and enforce, not to legislate. The power given is 
partly judicial, partly executive and administrative, but not 
legislative. Pertinent in this respect are these observations 
of counsel for the appellees : 

"Article II, sec. 3, of the Constitution of the United States, 
ordains that the President 'shall take care that the laws be 
faithfully executed.' The act to regulate commerce is one 
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of those laws. But it will not be argued that the President, by 
implication, possesses the power to make rates for carriers en- 
gaged in interstate commerce." ... 

**The first section simply enacted the common law re- 
quirement that all charges shall be reasonable and just. For 
more than a hundred years it has been the affirmative duty of 
the courts *to execute and enforce' the common law require- 
ment that ^all charges shall be reasonable and just;' and yet it 
has never been claimed that the courts, by implication, pos- 
sessed the power to make rates for carriers." 

But the power of fixing rates under the Interstate Com- 
merce Act is not to be determined by any mere considerations 
of omission or implication. The act contemplates the fixing of 
rates and recognizes the authority in which the power exists. 
Section 6 provides, among other things, "that every common 
carrier subject to the provisions of this act shall print and keep 
open to public inspection schedules showing the rates and fares 
and charges for the transportation of passengers and property 
which any such common carrier has established and which are 
in force at the time upon its route. . . . Such schedule shall be 
plainly printed in large type, and copies for the use of the public 
shall be posted in two public and conspicuous places, in every 
depot, station or office of such carrier where passengers or 
freight, respectively, are received for transportation, in such 
form that they shall be accessible to the public and can be 
conveniently inspected." . . . 

''No advance shall be made in the rates, fares and charges 
which have been established and published as aforesaid by any 
conmion carrier in compliance with the requirements of this 
section, except after ten days' public notice, which shall plainly 
state the changes proposed to be made in the schedule then in 
force, and the time when the increased rates, fares or charges 
go into effect; and the proposed changes shall be shown by 
printing new schedules, or shall be plainly indicated upon the 
schedules in force at the time and kept open to public inspec- 
tion. Reductions in such published rates, fares or charges 
shall only be made after three days' previous public notice, to 
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be given in the same manner that notice of an advance in rates 
must be given. 

"And when such common carrier shall have established and 
published its rates, fares and charges in compliance with the 
provisions of this section, it shall be unlawful for such com- 
mon carrier to charge, demand, collect or receive from any 
person or persons a greater or less compensation for the trans- 
portation of passengers or property, or for any services in con- 
nection therewith, than is specified in such published schedule 
of rates, fares and charges as may at the time be in force. 

"Every common carrier subject to the provisions of this 
act shall file with the commission hereinafter provided for, 
copies of its schedules of rates, fares and charges which have 
been established and published in compliance with the require- 
ments of this section, and shall promptly notify said commis- 
sion of all changes made in the same. Every such common 
carrier shall also file with said commission copies of all con- 
tracts, agreements or arrangements with other common car- 
riers in relation to any traffic affected by the provisions of this 
act to which it may be a party. And in cases where passen- 
gers and freight pass over continuous lines or routes operated 
by more than one common carrier and the several common 
carriers operating suc'h lines or routes establish joint tariffs of 
rates or fares or charges for such continuous lines or routes, 
copies of such joint tariffs shall also, in like manner, be filed 
with said commission. Such joint rates, fares and charges on 
such continuous lines so filed as aforesaid shall be made public 
by such common carriers when directed by said commission, 
in so far as may, in the judgment of the commission, be deemed 
practicable; and said commission shall from time to time pre- 
scribe the measure of publicity which shall be given to such 
rates, fares and charges, or to such part of them as it may deem 
it practicable for such common carriers to publish, and the 
places in which they shall be published. 

"No advance shall be made in joint rates, fares and 
charges, shown upon joint tariffs, except after ten days' notice 
to the commission, which shall plainly state the changes pro- 
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posed to be made in the schedule then in force, and the time 
when the increased rates, fares or charges will go into effect. 
No reduction shall be made in joint rates, fares and charges, 
except after three days' notice, to be given to the commission 
as is above provided in the case of an advance of joint rates. 
The commission may make public such proposed advances, 
or such reductions, in such manner as may, in its judgment, 
be deemed practicable, and may prescribe from time to time 
the measure of publicity which common carriers shall give to 
advances or reductions in joint tariffs. 

"It shall be unlawful for any common carrier, party to any 
joint tariff, to charge, demand, collect or receive from any 
person or persons a greater or less compensation for the trans- 
portation of persons or property or for any services in connec- 
tion therewith between any points as to which a joint rate, 
fare or charge is named thereon than is specified in the schedule 
filed with the commission in force at the time. 

"The commission may determine and prescribe the form 
in which the schedules required by this section to be kept open 
to public inspection shall be prepared and arranged, and may 
change the form from time to time as shall be found expedient." 

Finally, the section provides that if any common carrier 
fails or neglects or refuses to file or publish its schedule as pro- 
voided in the section, it may be subject to a writ of mandamus 
issued in the name of the people of the United States at the 
relation of the commission. Now, but for this act it would be 
unquestioned that the carrier had the right to prescribe its tar- 
iff of rates and charges, subject to the limitation that such rates 
and charges should be reasonable. This section 6 recognizes 
that right, and provides for its continuance. It speaks of 
schedules showing rates and fares and charges which the com- 
mon carrier "has established and which are in force." It does 
not say that the schedules thus prepared, and which are to be 
submitted to the commission, are subject, in any way, to the 
latter's approval. Filing with the commission and publication 
by posting in the various stations are all that is required, and 
are the only limitations placed on the carrier in respect to the 

(27) 
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fixing of its tariflf. Not only is it thus plainly stated tha/t the 
rates are those which the carrier shall establish, but the prohi- 
bitions upon change are limited in the case of an advance by 
ten days' public notice, and on reduction by three days. Noth- 
ing is said about the concurrence or approval of the commis- 
sion, but they are to be made at the will of the carrier. Not 
only are there these provisions in reference to the tariff upon 
its own line; but further when two carriers shall unite in a 
joint tariflf (and such union is nowhere made obligatory, but is 
simply permissive), the requirement is only that such joint 
tariflf shall be filed with the commission, and nothing but the 
kind and extent of publication thereof is left to the discretion of 
the commission. 

It will be perceived that the section contemplates a 
change in rates either by increase or reduction, and provides 
the conditions therefor; but of what significance is the grant 
of this privilege to the carrier if the future rate has been 
prescribed by an order of the commission and compliance with 
that order enforced by a judgment of the court in mandamus? 
The very idea of an order prescribing rates for the future, and 
a judgment of the court directing compliance with that order, 
is one of permanence. Could anything be more absurd than 
to ask a judgment of the court in mandamus proceedings that 
the defendant comply with a certain order unless it elects not 
to do so? The fact that the carrier is given the power to es- 
tablish in the first instance and the right to change, and the 
conditions of such change specified, is irresistible evidence 
that this action on the part of the carrier is not subordinate 
to and dependent upon the judgment of the commission. 

V»^e have, therefore, these considerations presented: 
First. The power to prescribe a tariflf of rates for carriage 
by a common carrier is a legislative and not an administrative 
or judicial function, and, having respect to the large amount 
of property invested in railroads, the various companies en- 
gaged therein, the thousands of miles of road, and the mil- 
lions of tons of freight carried, the varying and diverse condi- 
tions attaching to such carriage, is a power of supreme deli- 
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cacy and importance. Second. That Congress has trans- 
ferred such a power to any administrative body is not to be 
presumed or implied from any doubtful and uncertain lan- 
guage. The words and phrases efficacious to make such a 
delegation of power are well understood and have been fre- 
quently used, and if Congress had intended to grant such a 
power to the Interstate Commerce Commission it cannot be 
doubted that it would have used language open to no mis- 
construction, but clear and direct. Third. Incorporating 
into a statute the common law obligation resting upon the car- 
rier to make all its charges reasonable and just, and directing 
the commission to execute and enforce the provisions of the 
act, does not by implication carry to the commission or invest 
it with the power to exercise the legislative function of pre- 
scribing rates which shall control in the future. Fourth. Be- 
yond the inference which irresistibly follows from the omission 
to grant in express terms to the commission this power of fix- 
ing rates, is the clear language of section 6, recognizing the 
right of the carrier to establish rates, to increase or reduce them, 
and prescribing the conditions upon which such increase or 
reduction may be made, and requiring, as the only conditions 
of its action, first, publication, and, second, the filing of the 
tariff with the commission. The grant to the commission of 
the power to prescribe the form of the scehdules, and to direct 
the place and manner of publication of joint rates, thus specify- 
ing the scope and limit of its fimctions in this respect, strength- 
ens the conclusion that the power to prescribe rates or fix any 
tariff for the future is not among the powers granted to the 
commission. 

These considerations convince us that under the Inter- 
state Commerce Act the commission has no power to pre- 
scribe the tariff of rates which shall control in the future, and, 
therefore, cannot invoke a judgment in mandamus from the 
courts to enforce any such tariff by it prescribed. 

But has the commission no functions to perform in re- 
spect to the matter of rates: no power to make any inquiry in 
respect thereto? Unquestionably it has, and most important 
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duties in respect to this matter. It is charged with the general 
duty of inquiring as to the management of the business of rail- 
road companies, and to keep itself informed as to the manner 
in which the same is conducted, and has the right to compel 
complete and full information as to the manner in which such 
carriers are transacting their business. And with this knowl- 
edge it is charged with the duty of seeing that there is no vio- 
lation of the long and short haul clause; that there is no dis- 
crimination between individual shippers, and that nothing is 
done by rebate or any other device to give preference to one 
as against another; that no undue preferences are given to one 
place or places or individual or class of individuals, but that 
in all things that equality of right, which is the great purpose 
of the Interstate Commerce Act, shall be secured to all ship- 
pers. It must also see that that publicity, which is required 
by section 6, is observed by the railroad companies. Holding 
the railroad companies to strict compliance with all these 
statutory provisions and enforcing obedience to all these 
provisions tends, as observed by Commissioner Cooley in 
In re Chicago St. Paul & Kansas City Railway Company (2 I. 
C. C. R. 231, 261), to both reasonableness and equality of rate 
as contemplated by the Interstate Commerce Act. 

We have not overlooked the statute of Nebraska, nor the 
decision of the Supreme Court of that State in respect thereto. 
This statute was approved March 31, 1887, a fe^v weeks 
after the passage of the Interstate Commerce Act (Laws Ne- 
braska, 1887, page 540), and was obviously largely patterned 
upon that act. The general obligations incorporated into that 
act in respect to reasonableness of rates, prohibitions of dis- 
crimination, undue preferences, etc., are all in the Nebraska 
statute. A commission, called **a board of transportation," is 
also provided for (section 11), and is charged with the general 
duty of enforcing the act and supervising the railroad com- 
panies in the State. Section 17, which is more full and specific 
than any to be found in the Interstate Commerce Act, provides 
that ''said board shall have the general supervision of all rail- 
roads operated by steam in the State, and shall inquire into any 
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neglect of duty or violation of any of the laws of this State by 
railroad corporations. ... It shall carefully investigate any 
complaint made in writing, and under oath, concerning any 
lack of facilities, ... or against any unjust discrimination 
against either any person, firm or corporation or locality, either 
in rates, facilities furnished or otherwise; and whenever, in the 
judgment of said board ... any change in the mode of con- 
'ducting its business or operating its road is reasonable and 
expedient in order to promote the security and accommodation 
of the public, or in order to prevent unjust discriminations 
against either persons or places; it shall make a finding of the 
facts, and an order requiring said railroad corporation to make 
such repairs, improvements," etc. 

In State v. F. E. & M. V. R. R. Co. (22 Neb. 313), it ap- 
peared that the board of transportation had found that certain 
rates enforced upon the road of the defendant company were 
excessive, and that certain other rates less than those in force 
were reasonable and just. On application to the Supreme 
Court it was held that the State was entitled to a mandamus 
compelling obedience to such determination, the court observ- 
ing, p. 329: "In the case under consideration the board found 
that the rates and charges of the respondent were excessive; 
in other words, that there was unjust discrimination against 
that part of the State, and, having so found, the board is 
clothed with ample power to require such railway company to 
reduce its rates and charges. The power of the board, there- 
fore, to establish and regulate rates and charges upon railways 
within the State of Nebraska is full, ample and complete." 

Without criticising in the least the logic of this decision, 
it is enough to say that it is based upon a section which gives 
wider and more comprehensive power to the supervising board 
than is given in the Interstate Commerce Act to the commis- 
sion, and does not justify the inference that the latter has the 
same power in respect to prescribing rates that by such de- 
cision was declared belonging to the Nebraska Board of 
Transportation. 

Some reliance was placed in the argument on this sen- 
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tence, found in ihe opinion of this court in Railway Company 
V. Interstate Commerce Commission (162 U. S. 184, 196), 
"if the commission, instead of withholding judgment in such a 
matter until an issue shall be made and the facts found, itself 
fixes a rate, that rate is prejudged by the commission as rea- 
sonable." And it is thought that this court meant thereby 
that while the commission was not in the first instance author- 
ized to fix a rate, yet that it could, whenever complaint of an 
existing rate was made, give notice and direct a hearing, and 
upon such hearing determine whether the rate established 
was reasonable or unreasonable, and also what would be a 
reasonable rate if the one prescribed was found not to be, and 
that such order could be made the basis of a judgment in 
mandamus requiring the carrier thereafter to conform to such 
new rate. And the argument is now made, and made with 
force, that while the commission may not have the legislative 
power of establishing rates, it has the judicial power of deter- 
mining that a rate already established is unreasonable, and 
with it the power of determining what should be a reasonable 
rate, and enforce its judgment in this respect by proceedings 
in mandamus. 

The vice of this argument is that it is building up indi- 
rectly and by implication a power which is not in terms 
granted. It is not to be supposed that Congress would ever 
authorize an administrative body to establish rates without in- 
quiry and examination; to evolve, as it were, out of its own 
consciousness, the satisfactory solution of the difficult prob- 
lem of just and, reasonable rates for all the various roads in 
the country. And if it had intended to grant the power to es- 
tablish rates, it would have said so in unmistakable terms. In 
this connection it must be borne in mind that the commission 
is not limited in its inquiry and action to cases in which a formal 
complaint has been made, but, under section 13, "may in- 
stitute any inquiry on its own motion in the same manner and to 
the same effect as though complaint had been made." By 
section 14, whenever an investigation is made by the commis- 
sion, it becomes its duty to make a report in writing, which 
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shall include a finding of the facts upon which its conclusions 
are based, together with a recommendation as to what repara- 
tion, if any, ought to be made to any party or parties who may 
be found to have been injured. And by sections 15 and 16, 
if it appears to the satisfaction of the commission that any- 
thing has been done or omitted to be done, in violation of the 
provisions of the act, or of any law cognizable by the com- 
mission, it is made its duty to cause a copy of its report to be 
delivered to the carrier, with notice to desist, and failing that 
to apply to the courts for an order compelling obedience. 
There is nothing in the act requiring the commission to pro- 
ceed singly against each railroad company for each supposed 
or alleged violation of the act. In this very case the order of 
the commission was directed against a score or more of com- 
panies and determined the maximum rates on half a dozen 
classes of freight from Cincinnati to Chicago respectively to 
several named Southern points and the territory contiguous 
thereto, so that if the power exists, as is claimed, there would 
be no escape from the conclusion that it would be within the 
discretion of the commission of its own motion to suggest that 
the interstate rates on all the roads in the country were unjust 
and imreasonable, notify the several roads of such opinion, 
direct a hearing, and upon such hearing make one general 
order, reaching to every road and covering every rate. It will 
never do to make a provision prescribing the mode and man- 
ner applicable to all investigations and all actions equivalent 
to a grant of power in reference to some specific matter not 
otherwise conferred. 

Again, it is said that this court, in Interstate Commerce 
Commission v. B. & O. R. R. Co. (145 U. S. 263, 276), declared 
that "the principal objects of the Interstate Commerce Act were 
to secure just and reasonable charges for transportation; to 
prohibit,'' etc. ; but this by no means carries with it any sugges- 
tion that the way by which unjust and unreasonable rates were 
to be prevented was by intrusting to the commission the power 
to prescribe what should be charged. 

Still again, it is urged that the commission has decided that 
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it possesses this power and has acted upon such decision, and 
an appeal is made to the rule of cotemporaneous construction. 
But it would be strange if an administrative body could by any 
mere process of construction create for itself a power w'hich 
Congress had not given to it. And, indeed, an examination of 
the decisions of the commission discloses this curious fact. In 
the early case of Thatcher v. Delaware & Hudson Canal Com- 
pany et al. (i I. C. C. R. 152, 156), a case heard and decided in 
July of the year in which the commission was created, the com- 
mission declined, for lack of evidence, to fix certain rates, say- 
ing: "It is therefore impossible to fix them in this case, even 
if the commission had power to make rates generally, which it 
has not. Its power in respect to rates is to determine whether 
those which the roads impose are for any reason in conflict 
with the statute.'' 

Again, it will be perceived that nowhere in the act is there 
any suggestion of a maximum or minimum rate. The first 
section declares that the rates shall be reasonable and just, and 
prohibits every unreasonable and unjust charge. Now the rate 
may be unreasonable because it is too low as well as because it 
is too high. In the former case it is unreasonable and unjust 
to the stockholder, and in the latter to the shipper. It was 
declared by this court in Covington, &c.. Turnpike Co. v. Sand- 
ford (164 U. S. 578, 597), that in determining the question of 
reasonableness "its duty is to take into consideration the in- 
terests both of the public and of the owner of the property;" but 
in the matter of the Chicago St. Paul and Kansas City Ry. Co., 
supra, the commission held that it had no power to order rates 
to be increased upon the ground that they were so low that 
persistence in them would be ruinous. The opinion in that 
case, prepared by Commissioner Cooley, and with his usual 
ability, while seeking* to prove that under the provisions of the 
statute the commission has no power to prescribe -a minimum 
or to establish an absolute rate, but only to fix a maximum rate, 
goes on further to show how the operation of other provisions 
of the act tend to secure just and reasonable rates. Were it not 
for its length, w^e should be glad to quote all that he says on 
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the subject. We think that nearly all of the argument which 
he makes to show that the commission has no power to fix a 
minimum or establish an absolute rate, goes also to show that 
it has no power to prescribe any tariflf, or fix any rate to control 
in the future. 

Our conclusion then is that Congress has not conferred 
upon the commission the legislative power of prescribing rates 
either maximum or minimum or absolute. As it did not give 
the express power to the commission it did not intend to secure 
the same result indirectly by empowering that tribunal to de- 
termine what in reference to the past was reasonable and just, 
whether as maximum, minimum or absolute, and then enable it 
to obtain from the courts a peremptory order that in the future 
the railroad companies should follow the rates thus determined 
to have been in the past reasonable and just. 

The question certified must be answered in the negative, 
and it is so ordered. 
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